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On July 21, 2023, this court granted that part of the Attorney General’s application for the
imposition of an independent health monitor [see EDOC 740]. Now, the court also grants that part
of the Attorney General’s motion for the appointment of an independent financial monitor. The
Attorney General has demonstrated likelihood of success on the merits that respondents have
engaged in repeated and persistent fraud in violation of Executive Law § 63(12). The balance of
the equities also favors Petitioner because Petitioner has demonstrated that Respondents siphoned
government funds that they could have used to give their nursing home patients adequate care. The
Attorney General need not show irreparable harm (see City of New York v Beam Bike Corp., 206
AD3d 447, 448 [1st Dept 2014]), but, in any event, it has done so. The fraudulent schemes the
Attorney General has uncovered are so raveled together that there is no way of preventing further
siphoning without the imposition of an independent financial monitor.

Under Executive Law § 63(12):

[w]henever any person shall engage in repeated fraudulent or illegal acts or otherwise

demonstrate persistent fraud or illegality in the carrying on, conducting or transaction of

business, the attorney general may apply, in the name of the people of the state of New
(. York, to the supreme court of the state of New York, on notice of five days, for an order
enjoining the continuance of such business activity or of any fraudulent or illegal acts,
directing restitution and damages and, in an appropriate case, canceling any certificate filed
under and by virtue of the provisions of section four hundred forty of the former penal law

or section one hundred thirty of the general business law, and the court may award the
relief applied for or so much thereof as it may deem proper.

451549/2023 PEOPLE OF THE STATE OF NEW YORK, BY LETITIA JAMES, ATTORNEY Page 2
GENERAL OF THE STATE OF NEW YORK vs. ABRAHAM OPERATIONS ASSOCIATES LLC DBA

BETH ABRAHAM CENTER FOR REHABILITATION AND NURSING ET AL

Motion No. 001,

[* 2] o - i . 2 of 7




R S o

INDEX NO. 451549/2023
NYSCEF DOC. NO. 745 RECEIVED NYSCEF: 07/27/2023

Section 63(12) “broadly construfes] the definition of fraud so as to include acts
characterized as dishonest or misleading and eliminat[es] the necessity for proof of an intent to
defraud.” (State of New York v. Apple Health and Sports Clubs, Ltd., 206 AD2d 266, 267 [1st Dept
1994]). “Under section 63(12), the test for fraud is whether the targeted act has the capacity or
tendency to déceive, or creates an atmosphere conducive to fraud.” (State of New York v. General

- Electric, Co., 302 AD2d 314, 314 [1st Dept 2003]).

Initially, the court was quite concerned about how granting the relief the Attorney General
requested, at this early stage, could comport with due process where there has not yet been a
hearing with witnesses, or even discovery. However, the Court of Appeals has apparently put this
concern to bed in its Apple Health decision. In that case, the court held that the process was
constitutionally sufficient where: (1) respondents had known for some time about the investigation
so that litigation came as no surprise; (2) prior negotiations had apprized respondents of the

- underlying facts; and (3) respondents had an opportunity to and did oppose the motion (State of
New York v Apple Health and Sports Clubs, Ltd., 80 NY2d 803, 807 [1992]).

Here, Respondents have had similar opportunities. The investigation has been lengthy,
some respondents have given testimony during the investigation, and the Petition is long, detailed
and backed up with copious evidence from investigators. Respondents interposed opposing papers
and participated in oral argument that took place over two days. Even though there was no
opportunity to cross-examine Petitioner’s witnesses, under Apple Health, this is apparently
sufficient due process for Executive Law § 63(12).

Getting to the merits of this application, Public Health Law § 2808(5) limits the withdrawal
of funds fronr nursing homes in excess of 3% of its most recent annual revenue without approval
from the Department of Health (DOH). Nor were Respondents supposed to take any profit while
leaving the nursing homes so understafted that residents’ lives became imperiled.

The Attorney General has demonstrated what amounts to a massive fraud whereby .
Respondents, through myriad financial machinations, managed to siphon Medicaid and Medicare
funds for themselves without permission. Although Respondents have promised to cease
payments to related entities and that principals will take no further draws, the sheer magnitude and
variety in the fraud that has allegedly persisted warrants the imposition of an independent financial

monitor. In all likelihood, the massive self-dealing will continue without a monitor.
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The nursing homes at issue in this épecial proceeding are (1) Beth Abraham Center for
Rehabilitation and Nursing, a 448-bed facility in the Bronx, (2) Buffalo Center for Rehabilitation
and Nursing,. a 200-bed facility in Buffalo, (3) Holliswood Center for Rehabilitation and
Healthcare, a 314-bed facility in Queens, and (4) Martine Center for Rehabilitation and Nursing,
a 200-bed facility in White Plains. ' ' '

Centers For Care LLC d/b/a Centers Health Care (“Centers”) manages and appears to be
the parent company for these and other nursing homes. Centers” 50% owner and CEO, Kenneth
Rozenberg, owns a majority interest in the four nursing homes (Petition EDOC 1 [Pet.] 99 55,
93). Meanwhile, Daryl Hagler, the other 50% owner of Centers and its CFO, owns a majority
interest in the real estate companies from which each of the Centers-affiliated nursing homes leases
its land and building, including Beth Abraham, Buffalo Center, Holliswood and Martine Center
(Pet. 19 66, 94). Thus, between the two of them, Rozenberg and Hagler control the nursing homes
and the real estate upon which they sit (see Pet. §411).

A favorite ruse of Respondents was to borrow money from a regular commercial bank and
then re-loan that money to one of the nursing homes at a much higher rate and take the spread,
when the nursing home could have simply borrowed the money directly at a lower rate.

For example, Schnur Associates is majority owned by Light Operational Holdings of which
Rozenberg is the 95% owner (Pet. Y9 41, 460). Rozenberg purchased Beth Abraham’s operations
through Abraham Operations (Waldropt Aff. § 11). The 98% owner of Abraham Operations is
Light Operational Holdings (Waldropt Aff. § 11). Hagler purchased Beth Abraham’s real property
through Ligh‘; Property Holdings Associates LLC (Light Property), a company owned 99% by
Daryl Hagler and 1% by Jonathan Hagler (Budimir Aff. § 29; Hagler Tr. at 131).

On February 19, 2016, Abraham Operations and Light Property entered into agreements
with Beth Abraham’s former owner and landlord to purchase Beth Abraham’s operations for
$30,305,600 (reduced to $22,850,000 at closing) and the real property for $25 million (Waldropt
Aff. 9912, 21). Abraham Operations put in an application with DOH to fund the purchase, in part,
with equity from members of Abraham Operations and a loan from Greystone Funding Corp at a
5% interest rate (Waldropt Aff. § 13). However, instead, on March 15, 2017, Light Property took
out a loan of $45,918,976 from TD Bank at an interest rate of LIBOR plus 2.9% (the “TD Bank-
Light Property Loan™) and an $11,497,744 loan from Rozenberg (the “Rozenberg-Light Property
Loan”) (Pet. § 503; Waldropt Aff. §§ 16-17). Light Property “used $26,647,262 of the proceeds
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from these leans to acquire Beth Abraham’s real property, including paying closing costs”

(Waldropt Aff. § 18).
Light Property also used the loan proceeds it received to lend $22,850,000 to Abraham

Operations (the “Light Property-Abraham Operations Note”) (Waldropt Aff. § 19). This
promissory note initially had a 5-year term with a 12% interest rate and resulted in approximately
$229,630 in monthly interest charges (Waldropt Aff. § 20). Consequently, all the interest
payments went to Rozenberg and Hagler-controlled entities. Moreover, this arrangement was far
more expensive than had Rozenberg loaned the $11,497,744 directly in Beth Abraham’s
acquisition. Had he done so, Beth Abraham could have borrowed less under the Light Property-
. Abraham Operations Note, and Beth Abraham would have had a lower interest expense by /
approximately $2,755,566 (see Waldropt Aff. § 23), interest that ended up in Respondents’
pockets. Further, it would have been far cheaper to fund this acquisition directly through a
commercial lender rather than through the Light Property-Abraham Operations Note. Thus,
especially considering the interrelationship between the parties and in whose hand the money from
the interest payments ended up, the Light Property-Abraham Operations Note served no legitimate
business purpose. Rather, the only apparent real purpose was to hide that Hagler and Rozenberg
were taking more than the permitted 3% and leaving the nursing homes bereft of sufficient funds
to operate properly. Rozenberg and Hagler also financed their purchase of Martine Center and
Beth Abraham through similar self-dealing loans with inflated interest rates that were not disclosed

to or approved by DOH (Waldropt Aff. § 13-18, 24; Winslow Aff. 44 80-93).

The record contains strong evidence that Respondents were constantly devising similar
situations whereby the four nursing homes would owe them money thereby covertly extracting up-
front profit. For example, Rozenberg on behalf of Holliswood and Hagler on behalf of Hollis Real
Estate Co. entered into a triple net lease agreement, dated April 23, 2012, that set the rent for the
Holliswood nursing home at $2,522,312 per year. (Budimir Aff. 9 85, 87).

There* is also evidence that Respondents siphoned money by repeatedly causing
Holliswood and Buffalo Center to make interest-free loans totaling over $14.8 million to other
Centers-affiliated nursing homes (Pet. § VIII[B][1]; Budimir Aff. 9 125 [identifying payments to
“other Centers-affiliated nursing homes owned by Kenneth Rozenberg, totaling $10,034,5107];

Giacoia Aff. ¥ 20 [identifying transfers from Buffalo Center to other Centers-affiliated facilities,
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| totaling $4,840,000]). Respondents also caused the nursing homes to borrow more money than
they needed, either at an initial loan or on a refinance, and would use that additional money for
side investments having nothing to do with the nursing homes (see e.g., Pet. §% 529-533; O’Leary
Aff. 99 15-17).
The Attorney General will also likely succeed in showing Respondents repeatedly and
~ persistently engaged in fraud by taking money from the nursing homes, at the expense of resident
care, by causing the nursing homes to pay vendors for goods and services that never materialized—
vendors that Rozenberg, Hagler, or their family members owned. For example, Respondents had
the nursing homes pay an entity Hagler owned, BIS Funding, for technology services while they

were paying another company for the same services. BIS Funding charged the nursing homes

management fees even though BIS Funding had no employees and the nursing homes were already
paying a different entity to manage them. (see Pet. 9 575-595 and Waldropt Aff. § 66 [showing
$1,308,216.25 transferred from Beth Abraham to BIS Funding between January 2019 and April
2022]; Waldropt Aff. § 77 [“The records also show that, between October 11, 2019 and July 31,
2021, BIS Funding received approximately $17.2 million from 57 nursing homes, including 48
Centers-controlled nursing homes.”}; Waldropt Aff. § 80 [“From 2019 through the end of March

| 2022, during which period Beth Abraham was paying BIS for invoices marked as information
technology and related services, Beth Abraham also paid HOCS Consulting, an information
technology services company, $78,376.”)).

All this was money that could have gone towards patient care. The record also reflects that
Respondents Rozenberg, Sicklick, Kaufman, and Lerner committed fraud by repeatedly and
persistently paying themselves “salaries” for no show jobs and by making other unreported cash
payments to themselves that were not, but should have been, reported as equity withdrawals to
DOH (Pet. §§ VIII(C)-(E); see also Budimir Aff. 9 114-23 [providing details of owner salaries
between 2016 and 2017 based on cost reports, including, for example, cost report data showing

- that Rozenberg was working between 16 and 18.5 hours a day, 7 days a week, across multiple
facilities]). Respondents would further cover up the fraud through fake cost reports and false
 Medicaid certifications. (Pet. § VIII[D]; XI; see also Budimir Aff. § 113 [descrlbmg the failure of

cost reports to disclose related parties]).

The Attorney General’s request is for the appointment of an independent financial monitor

to oversee all transactions between a Nursing Home and a related party. “Related Party” is
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generally defined in the Petition as a party with whom the dperator has non-arm’s length
arrangements and/or in which the operator has ownership and/or a direct financial interest (see Pet.
9409, n. 79). Given the persistent and varied ways Respondents have managed to hide their equity
withdrawals, an independent financial monitor is necessary to ensure there is no further fraud or
illegality that-violates section 63(12) pending final disposition of this case.

Accordingly, it is

ORDERED that the court grants that part of the motion seeking an independent financial
monitor in accordance with the particulars in a separate order of today; and it is further

ORDERED that Respondents shall select the IFM from one of potential candidates the
Attorney General has proposed by 9:00 AM the next business day or the court will choose for
them; and it is further

ORDERED that the parties are to attend a conference to discuss next steps, including

scheduling a hearing, on August 1, 2023 over Microsoft Teams at noon.

712712023 | o W

DATE . MELISSA A. CRANE, J.S.C.
CHECK ONE: [ | CASE NON-FINAL
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