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SUPREME COURT OF TJ,.E STATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL 8 
--------------- --~----- ----------------x 
TBG FUNDING: LLC, 

·Plaintiff, Decision and order 

- again-st - Index No. 503360/202"3 

ANTHONY BTRKLA, B.IRKLA. INVESTMENT GROUP, 
LLC, AND CINCTNNATT DEVELOPMENT III LLC,-

Defendants, August 1, 2·023 

PRESENT: HON. LEO.t:J _.RUC_HE°l.8MAN ·Motion Seq" Jl 

_The plaintiff ·has moved s.eekin._g sumirtary judgement pur·suant 

to. CPLR §32.12 that the;i:e are_ no gue:.stions 9f f,a'ct the def.endant.s 

owe the money sought in the complaint. The defendants oppqse th12-

motio·n. Papers we:.re sµbmitted. by. the parties ·and a·fter reviewiri"g 

all the argvmehts this court now makes the fol.lowing. 

deter:mina:tiort. 

According to the complaint, on _Al\gU.$t l; 2·01a tn.e pl-aintiff 

TBG loaned funds to non-party Cincinnati Terrace Associates LLC .. 

Th_e 1o·art wa""s· secured by -a mort.gage on property loca_ted a.:t 15 W". 

Sixth Stree-t, Cinc_innati, Ohio. On June 9, 2021 Cin_cirinati 

.Terrace declared bankruptcy and pursuant to that bankruptcy an 

aU.ction. of the property was cci.hduct_ed -and the p-laintif f W-il"S 

entitled to credit bid the amount of its. debt_. The plaintiff 

asslgned its rights to th_e credit bid to c1n entity called 

Hamilton. Land _R.,eutiliza:tion Corporation [hereinafter HLRC] 

pursuant to an a:greerrtent dated ,August 8, ZQ22. Pursua_r:i:t to that 

agre~ment, as +>~l~vant here., HLRC. was requi-r·ed to"- pay one milTion 
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doliars within £0.rty-fiv.e days of Septeinb_er 2:2.,. 202.2-.. That 

payment was guaranteed by the _defendants purs.uaht to a guaranty 

executed August 8", 2022. The. complaint alleges the payment was 

n·ever .made anti ipstituted thi.s action s-e.e:~ing· -r.ecov:ery of that 

payment. The complaint allegE=s breach of contract causes of 

actio-h ·against Birkla Investment Group LL,C and Anth9py Bir.kla 

.individually. The plaintiff has now moved see-king s_ummary 

judgement arguing :there are no question$ of f.act the defendants 

·owe the money. plir-.s·uant to the·-. guaranty. As not.ed, the motion is 

opposed. 

Conclusions of Law 

Summary judgment may be granted where tfle :movant establishes 

sufficient evidenc·e which wo.uld compel the court to ·grant 

judgment in his or her favor a.s a _matter of law ( Zuckerman. v. 

City of New York, 49 NY2d 557, 427 NYS2d 595 [1980]) ~ St1mmary 

·Judgm.e_pt woµld thus be a_pptopriate where no right o-f act.ion 
. . 

exists foreclosing the c¢nt.inu;:cit.ion_ cif the la~suit~ 

It is w·ell settled that a motion f.or summary judgment sho1..J.ld 

riot generally be ·g-.tartted before any·. -discovery has ta.ken pl·ace 

( Fazio v. Brandywine Realty Trust, 29 AD3d 93.9, 815 NYS2d 4 7 0, 

[ 2d Dept:.,. 200-6]) . This is especial.ly i:rue, wher~- disc.every _is 

ne.cessary- to as,certaj_n wherther the plaintiff can establish the 

contentions found in the complaint arid whether the defe11dant can 
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establish any valid defenses (See, generally, Manufacturer's and 

Trader's Trust Company v. Norfolk Bank, 16 Ad3d 467, 791 NYS2d 

599 [2d Dept., 2005]) . Thus a summary judgment motion filed 

prior to any discovery should be d12nied as premature (Amico v. 

Meliville Volunteer Fire Company Inc., 39 AD3d 784, 832 NYS2d 813 

[2d Dept., 2007]) with leave to renew following the cotnple:tion of 

all discovery (Zafarani v. Salton/Maxim Housewares. Inc., 18 AD3d 

651, 795 NYS2d 633 [2d Dept., 200~]). 

In this Case, however, the def.endants do rtot deny the 

existence of the debt. Rather, they argue that there are 

questions of fact that foreclose summary judgement without any 

discovery. Specifically, they assert Paragraph 8(b) of the . . . . 

assignment agreement is ambiguous and thus summary judgement is 

inappropriate. Paragraph 8 (b) :states that the assignee (HLRC) 

must pay one million dollars "in immediately available funds by 

wire transfer in accordance with the Wire Instructions on the 

earlier of (i) the date that Assignee submits a subsequent deed 

£rom the one it received out of the Bankruptcy Litigation 

pursuant to its rights to close on the Credit Bid and 

transferring titl.e to the Property to CDIII or its designee; arid 

(ii) forty-five days after the Assignment Date" (see, Assignment 

qf Bid Agreement, SIS (b) fNYSCEF Db.C. No. 2 ]') . 

The ti'efendants argue the phrase ''immediately available 

funds". is. nqt defined and is therefore ambigu.ous. Defenciants 
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assert that '~defen.c;l.ant.s .understood that :Plai:rjtiff' s compliance: 

with ':I_[ 8 (b) of the. Assighmerit Agreement hinged oh the funds 

resulting from the disposition of" the related.Bankruptcy 

Li tig.a•tiqn being irruneqi.ately avail-able. . . However, through no 

fault .pf Defendants, there was. an unforeseen delay in 

the Ban.kruptcy Litigation, which foresta1led the ava.ilability o.f 

necess·.ary funds from both private· financing an,d a City of 

Cincinnati Tc::1x Incretner1t Financing package tied to this 

distr·es·sed . .property'' (see, Memorandum in Oppositiqn., page. 5 

[NYSG.EF Doc.. ijp. 2.9] ),. 

Thus, the b::ue bas·is fo.r the opposition is riot rooted in a-ny 
. . 

arnbigu.ity in the clearly unatnb-iguous phrase 'immediately 

available funds'. Rather, t.he defendants argue the funds were 

not immediately av-ailable because a delay in the ba.n·kruptcy 

proceeding delayed the·-ir access to the -n.ecess·9 ry funds. The 

defendants fail t:o explain how the inability to pay the amount 

when d.-\le is •.any different tha:h any failu-.t.e to- .pay a· debt when due 

because of insuffi¢ie.nt f\inds. The failure to maintain the 

necessary funds, whatever the· ·.reason, does not. raise· any 

.quest±".ons o.f fact tllE? IJtO.ney is due.. Fu.rther~ the mere fact the. 

delay happened in the very bankruptcy proceeding that was 

int.ended to be the so.urce of f.unq.s do.es not ·mean. there·. are 

qµ.e.~.tions of f.act. The clefendants ag.reed to. pay .one million 

dollars pursuant to: the terms of the assignment agreement arid 
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they failed to so . The re are no issues presented which can raise 

any questions of f act regarding the money owed. Therefore , a 

prima facie showing sufficient for summary judgment is made by 

submitting proof of an under lying agreement, the personal 

guaranty of the obligations under that agreement, and t he failu re 

t o make payment in accordance with the terms of the agreement 

(HSBC Bank USA, N.A. v . Laniado , 72 AD3d 645 , 897 NYS2d 514 [2d 

Dept 2010 ) ). Therefore , there is no discovery necessary which 

could possibly raise any questions of fact. Consequently , based 

on the foregoing, the motion seeking summary judgement is 

granted . 

So ordered . 

DATED: Augus t 1 , 2023 
Brooklyn, NY 

ENTER: 

Hon. Leon Ruchelsman 
JSC 
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