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SUPREME" COURT OF THE $.TATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL 8 
--- ---------- -------- -----------------x 

170 TILLARY CORP . , 
Plaintiff, 

- against ·-

GOLD TILLARY REALTY LLC, 
Def en dart t., 

.. ----· . -- ·---- . ·.-· --· . ----·-------· -- .. ------x 
_PRE.SENT: HON. LEON RUCHELSMAN 

Deci$ioh and ordeT 

Index tl!o:.. s1·03'.54/2.Q22 

.August 1, .2-0·23 

Motion seq. #3 

The plaintiff has once again moved seeking a Yellow.stone 

injunction. The plaintiff has further moved seeking. to amend the 

·compla-ihta The ,defendant has- oppo_sed t;._he motion. P_aper,.s were. 

::;ubm:i..tted by the parties and arguments held. After reviewing all 

the arg_umen.ts, this court now Iriake:·s the. foll.owing determination-. 

.. As recorded .in prio.r .o.rd~rs, on October 7, 1999 the 

plaintiff tenant entered in"to a l.ease with landlord conc·e:rrt:Lrtg 

t_he rental of sp-aqe lo<;:ated at 170 ·Till.a·ry Street -in King:s 

County. A notice to cure was. serv.ed on May 8, 2023 alleging one 

default, namE!ly the failur_e to pay· ·wate-:r' a:nd ·sewer C.harge-s 

·throUi~h Ma·y 2023 and real estate ta?{es /;l.nd rent from. Novemper 

2021 through May 2023. 011.. September 19, 2022 the court granted 

a '(el1owston:e ie-garding a default s-erved -on D.ecem:b;er 23, Z.:021 

which alleged the failure to pay water and sewer charges through 

De.cember 2021 and l·ate fees fo.r- sixte.·ert 1nonths commencing January 

2020 through N.o.verrtber 2021. Wh;i..le th!3 actual default notice­

called the missing payments 'late fees' the actual motion papers 

ref.erred to them as·. rent. Thus., Tibo·r Hers . .ko, a member of the 
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defendant submitted an affida;vit that stated "-with respect to ·the 

rent --o.emand, there. is .no basis to. _stay the Pl,3.i:htiff 's­

obligatioii.s" (see, Affidavit- of Tibor He·rsko., <JI22 ·TNYSCEF Doc_. 

No . .:is.]). Further., the .q:rguments opposing thE;l' f.trs_t. YelloW:sto.ne 

request repeatedly termed the disputed payments as rent (see, 

Affirmation in Opposition, 1129, 3-0, 32 [NYSCE"F ·ooc. No. 24]) . 

However, in- fact_, the anioim"-ts conta.itred .in that first def.a-.ult 

notice was not base rent. This is confirmed by tl1e fact the 

monthly rer_it.al :Ee,.~ began at $28,. ;3.3 .. 33 '"{he_n the lea-s":e. was first 

e~ecuted in 1999 (see, Rider. to Lease, '3!2 [NYSCEF _Doc. No .. :6J) . 

. Qf Cdurse, increases over the ensuing yea:i:s ha"ve only increased" 

that amount. ThJ1s, the amounts contained in the se.c..ond notice· to 

cure is not base rent. In any event the defendant argues the 

piaintiff -is not ·entitled to a Yellowstone injunction be.cause the 

lease ;Ltself terms the additional :tent a·s rent and ·.the non.payment 

of rent is riot something for whith a Yeliowstone may be granted. 

'The plaintiff se.~~s a Yellowston,e_ -.and a:rgues the cure period 

should be. tolled unti:l the matter is resolveq.. in i::.h,.e course of 

litigation. Moreover, the plaintiff seeks to amend· the complaint 

to ,as.seirt chiims' concerning the second li.otic_e to cure that i,s the 

subject of this motion. 

Article 4A (iv) of the lea.se ride·r states that ''·the term 

'Rent' shall mean the base. ann_u~l rental, as in-c_urred,, for the 

seco.nd year of the original leas.e term or of each and .. every 

2 
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s.µbse_quent two-y_e_ar periocl during the teirm of ·this lease ·a:s same 

shall be applica_bler as :the lease term progresses 0 ( id) . The 

rider to the lea·se expl.a±ns that ·in addition to rent, the tenant 

mus:t _a_lso p:ay 'a:_dditional re.nt' "¥hi.ch .i,..s calculated utili.zing· an 

index contained iri the lease. Indeed; the r.ider provides 

exampl·es how such "additional ren.t·-' should be- calculated. Tpµs, 

··cleart:y, the lease contemplates .additional rent as distinct fr9m 

the ba.!3e rent. The def(=ndant points t6 Article 26(b) of the 

lease ·.r:icle:t as p.roof the- additional rent is a·lso termed .rent. 

Artie.le 26 (b) states that "al.l p~yrnents othe::.r than. the base 

annual rental to be made by Tenant pursuant to this Lease shall 

·be deemed ad_dit:ipnal rent and, in the event of any non-payment 

thereof, Landlord .shall. have all rights and remedies provided for 

herein or by law for no"i1paymeht of· rent" (se·e, Ricte·r to Lease., 

1_26 (b.) [NY:SCEF Doc·. No,~ 61) • The· .. d.efertd:ant .argue,s 'that -'~as such:, 

any sums due under the Lease .can only :fall in one Of two 

categories:· they are either .base re.nti or., if they are not bas.e 

rent, then they are ad_dition:ai rent. As. such, the entirety 

o.f the· amout1ts sought iil the Rent Demand can "6nly ·be. de::fined as 

either bas-e .rent or add..:i.tion.ai re1,1t:" (see, 'r-1lemorandu.m of Law .:in 

Opposition, page 6 [NYSCEF D.ac. No_.. 110 J ) • While that is true 

the very .. next s·entence of Article 26 (b) clearly -d-iffe.renti9,tes 

between the two. The article .e.o:ntinu.e_s ai:id states that "Tenant 

shall have thirty (30) days from its receipt of any ;.;:i.dditional 

.3 
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rent -.statei;n$nt to notify Landlord, .by certified mail, return 

receipt requested, qr Federal Express or Expres.;, M/3.ll or 

equivalent that it disputes the correctness qf any such 

-s"tatem_ent. After; the e,ipiration of· such thirty· ( 30") day period, 

such statement shall be binding and conclusive upon Tenant" {id.i. 

Of course., no snch c1biiity to dispute the ba-se rent, exists. 

Therefore, while any additional rent might be. qlass.i-fied ·.a-s 

'rent' such clas.sification does not insulate it from challenge, 

I-n. any event, notwiths:t.and.ing the _diffe-re-n.:t c:1-assific.ati_on,s 
. . 

o.f these types of ;rent, the pl9-intiff is entitled to a: 

Yell ow stone injunction. The def e·n'dant a rgue's that a Yellowstone 

is iIIJ,prope·r where the .. nonpayment 0£ ren-t -is th:_e ba.s:j_s o.f -the 

notice to cure. While that may be true in some contexts it is 

subject to limitation·.· Thus,. in Le-xirigton Ave. & 4·2 nd Street 

Corp., 380 Lexcharnp Op.erating Irie .. , 205 AD2d 4;21, 613 NYS2:d 40-2 

[ pt. Dept . , 19 9 4 l the court exp lo;l. i ned that "P la inti ff, rat her 

tJ1an commencing a ·noh-p·ayment proceeding pursuant -t:.o RPAPL 

-§711 (2), whiqri would hi:ive a1.·1.owed .de;fendant to cure at a_hy time 

prior to the· issu·ance of a warrant of eviction (RPAPL §iS-1 [1]}, 

inste9-c;l. chose to se.rve a, notice to cure-_, a predicate· notice to a 

holdover proceeding, alleging: that non-payment was .a brea.oh of a 

substa:nt:i..al lease obligation. ·This would have allowed tlle 

te-rmi11.ation of the .lease, effectively eradicating defendant 1 s 

interest in the leasehold, prior to the full adj-udi<::ation of the 

4 

[* 4]



FILED: KINGS COUNTY CLERK 08/07/2023 01:56 PM INDEX NO. 510354/2022

NYSCEF DOC. NO. 114 RECEIVED NYSCEF: 08/07/2023

5 of 7

parties' ri_gfrts. As a .:i;:--esui t, a Ye.lJ,ow.stone injunction was 

warranted to gre;ierve the status quo" (id). Gonsequentl_y, where 

a notice to cure, everi about rent, is served as opposed tp a 

notict.:l of nonpayrn~nt tn.en a Y~llows-tone is proper (Purdue- Pharma. 

LP v. Ardsley Pa-rtners LP, 5 AD3d 654, 774 NYS2d 540. [2d. Dept., 

2004 ]·). The Yellowstone injunction. insures that a11 the tenant,- s 

rights are. adequately protected {see, T·rump on the Ocean LLC v. 

Ash, 81 AD3d 713, 916 N¥S2d 177 [2d Dept., 2011]) . 'I'hus r in DHB 

Indust.r.ies· Inc • .-. v. we·st- Post- Management company. 9 Misc3.o. 

1130 (A)_, 862 NYS2d 807 [.Sup~~me Court Nass.a.µ County 20051 the 

court granted a Ye.llowstone inj\uiction to the· ·tena·nt DHB. The· 

.court .e-xpla .. iried that "·a lahdlo:rd who has a commerci_al temmt that 

is not paying rent may bring a nonpayment proceeding pursuant to 

Real Pz.ope·r·ty Actions and Proced1.i:r_e Law "§711.(2). Alternatively, 

the l_andlo.rd may chose. to tre.at the ten.ant's failu.r~ to, pay rent 

as a breach of a. substantial provisdons of the lease, serve the 

·tenant w.iJh a notice o-f default or notice to cure, and if. the 

tenant fails.- to .cure, :termiria:te th:e lease and bring a holdover 

proceeding pursua:nt to Real Property Actions and Procedure· Law 

§711 (1) .. a If the l:andl"o:r.d chooses, to se·rve the ten.ant wb,o . .has :n9t 

paid rent with a notice of default Or notice to c.u:te., the tenant 

may ·obtain a Yellowstone injunction ..... .since·. Wes.t-Pos~ has opted 

to p:toce.ed by serving DHB with a noti_t;:_e of. default indicating 

that the lease would be terminated if DHB did n.dt cur.e the 
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9efau1t on or befc;,.re $e.pternber 30_, 2005, so as to terminate of 

the le:ase and bring a holdover_- proceeding_, DHB can obtain a 

Yellowstone ·injunc::tion" (id):. 

Tll-e. case$_ cited. :py the def(;!n.dant ·cto riot demand a -cbntr·a.ry 

result. M.B.S. Love Unlimited v~ Jaclyn Realty Associates, 215 

AD2d .53·7, 626 NXS2:.d 504 [2d. Dept .. ,. 19951 -and Top.:..;.All Varieties: v. 

Raj Development Company,. 15.1 AD2d 470, -542 HYS2d 259 [2d. Dept., 

i989] both _held Yellowstone injunctions _unavailable where the 

1andl.o-rd se-rve:d a rent ·:ctemarid. (Top-All) :or the landlord s:erved- a 

statutory notice a.s a prerequisite to a summary nonp:a,yment 

proceeding (M. B. S. ) . In ne.i ther case did the' landlord serve a 

:notice to cure . _Ho 11 ymount Corp . ,. v. Modern B usine-s s Assoc fat es, 

140 AP2d 410, 528. NYS2d 113 [2d Dept., 1.988] w_hich did involve a 

notice to c·u_re Jor the nonpp:ymerit .of rent explained that -a 

-Yellowstone· is imp-roper· wheri sought foliowing- a notice to ._qure 

for the nonpayment of rent. However, t:.he court qualified the 

denia-1 by ·.noting that "thes:e vio:l;atioris .do not requite the 

proteotions o.f i;l. Y~llo....,stonE? ir1.juJJ.c:tion .;1.s r~nt nonpaymei;it 

procee.cfings, whici1. a:i::e separate from holdover su:mrnary 

proteeding,s .•. carry their own dist_i-pct <,::ure provi$io-ns. Indee·q,­

£3.PAPL 751(1) enables a tenant found to be in default in payment 

of his r·e:nt to deposit the· rent with the q._oµrt o·r to -pay the: 

landlord directly within 10 day::i of the judgment, thereby staying 

il:l!:/U<3.hce of 9 warrant of removal and thus preserving the tenancy" 
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(id). Thus, to the extent that tase involved a notice to cure it 

further involved a rent nonpayment proceeding, a safeguard 

inapplicable in this case. 

Therefore, where a notice to cure is served, and includes 

the failure to pay rent then a Yellowstone is an appropriate 

remedy to toll the cure p:eriod. Thus, based on the foregoing,, 

the motion seeking a Yellowstone injunction is granted. Further, 

the motion seeking to amend the complaint is granted. The motion 

seeking to declare the notice to cure null arid void is denied. 

Sb ordered. 

ENTER: 

DATED: August 1, 2023 

Brooklyn N.Y. Hon. Leon RUchelsman 

JSC 
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