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SUPREME COURT OF THE STATE OF .NEW -YORK 
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL 8 
-- -------- ------------ ·------- --- ------- .-·_ -----x· 
COLDWATER CA?.ITA]'..; INC., 

.Plaintiff, Decision ;and or¢er 

Index No. 514-911/2.022 

JW COLORADO LLC; R.K. GRACE & CO; 
:i:"PQSE-LECT.COM INC;·- GAAC°E;: CON$.ULTING GRou_:p, 
INC; ·GRACE SECURITIES ·CORP.;- KAWESKE, 
SUAREZ _& COMPANY; R. K:. GRACE PREFERRED; 

INC • ; -R. K. GRACE ·-& COMPANY OF" NEW YORK, INC. ; 
LEGATU:S INTERNATIONAL INC; IN.VESCO GLOBAL 
HEALTH SCIENCES FUND; FORSETI ·_LLC and JOHN 
-DAVID KAWESKE, 

Defendants, 
------- --- ----------------- ---- ---- --x 
PRESENT: HON. LEON RUC:I:{ELSMAN 

August 1, 2_023 

Motion Seq. #1 

The plaintiff ha·s -moved seeking summary judge~ent pu:i;:suant 

to CPLR §3212 arguing there are no questions of fact the 

defendants owe the money sought. The de·f endants oppose the 

.motion. Papers were submitted by· the pa.rties and after reviewing 

a.11 the arguments this court now makes the following 

determination. 

On March 2 8, 202 2, tbe pla in_t i .f f a: tnexoha:n t cash adv a nee 

funding provider enteried into a contract with defendants who 

reside in Col:orado. Pursuant to the agr.eement the ·plaintiff 

purchased $599, 60.Q of dfi?fendarit' s future rece.ivable £or 

$400-, ODO. The defendant John David Ka.weske .guara:n.-t~ed the 

agreement. The plaintiff i;i.sserts ttJ.:e- _pefen_darits stopped 

remittances in May 2022 and now owe $5241650. This action was 

comm_enced and no·w the pla·intif f seek.s· summa_ry j udgeme-nt argui·ng 
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there can be no questions of fact the defendants owe the amount 

out$tanding and judgement should be granted in their favor. The 

defendartts oppose the motibn. 

Conclusions of Law 

Where the material facts at issue in a case are in dispute 

summary judgment cannot be granted (Zuckerman v. City of New 

York, 49 NYS2d 557, 427 NYS2d 595 [1980]). Generally, it is for 

tne jury, the trier of fact to determine the legal cause Of any 

injury, however, where ortlyone conclusion may be drawn from the 

facts then the question of legal cause may be decided by the 

trial court as a matter of' law (Marino v. Jamison, 1~9 ADJd 1021, 

136 NYS3d 324 [2d Dept., 2021). 

In this case, there c3.re no questions of fact the agreement 

was a ce1sh advance agreement and not a usurious and unenforceable 

loan. The agreement contained a reconciliation provision which 

conclusively establish the agreement was not usurious (see, K9 

bytes, Inc., v. Arch Capital Furidihc,r LLC, 56 Misc3d 807, 57 NYS2d 

625 [Supreme Court Westchester county 2017]}. The defendants 

argue the reconciliation provision in the contract was merely 

illusory and thus not a true reconciliation p-rOvision; hence the 

contract was a loan and was usurious. 

The courts have developed three criteria evaluating whether 

a particular arrangement is a loan or a merchant case advance. 

[* 2]



FILED: KINGS COUNTY CLERK 08/07/2023 01:56 PM INDEX NO. 514911/2022

NYSCEF DOC. NO. 51 RECEIVED NYSCEF: 08/07/2023

3 of 5

First, whether there is -a re·c.onc:i.llation provision, whethe·r the. 

a.greem~nt has an ifl:defi.nite te,rm a,_nd lastly, whether the funder 
. . . . 

has recourse if the merchant declares bankruptcy (IBIS capital 

Group- L"LC v. Four .Paws. Orlando LLC., 20i '7 WL 106:5071 [Supre).1.1.e 

Court New York County 2017]). Thus, a reconciliation provision 

derri.onstrate·-s, with.out a·ny evidence to the contrary, that the 

:Plaintiff is riot ,erttitl·ed to repayment .in all c.ircumsta:ncie·-s. In· 

this ca.se the rec.oncili.ation provision is mandatory, supporting 

the s,irnpl,e c·qpc1.usi0:n t,he agreement is riot a .loan. The provision 

does not state that any- discretion is permitted by the plaintiff 

at all. This is particuiarly true. where. the defendants "have not 

-alLeg.ed that recohcili;ation did not in actuality function. -as 

agreed {or, indeed, that'' the defendants "ever even requested 

r·econciliation) '' (.§.§§, Streamlined Consul tarits Irie-. , et .. , at. • v .. 

_EBF Ho1dings LLC'., .2022 WL ·436.8114 [S. D.-N··, Y. 2·02_2]). While!· the 

irtemorandum .iri opposition states that "defendants corru:nuni.cated 

with plaint-i.".tf to: _reques":t an adjusi·::tni.ent or recohciliatiori of the 

daily retni ttance amount pursua_pt to tqe loan a,greementi' (_ see, 

Memnranctum in Oppqsition, Page 12 [NYCEF Doc. #42]) there· is no 

.evidenc_e suppo.ttirfg that conte:rttion. Further,. the memorandum 

cites to "Exhibit 'A',; howevEir, the defendant did not submit any 

exhfbits... Mo.l'.'eover, ·the John Kaweske· bas s.tibmitted an. affj_qavit 

that states th.at "on or aro-upd .April 1.2, 202-2 'I _conta-cted 

plaintiff to re.qµest reconciliation of the remittance amoµnt due 
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to reduced revenue and-. .on this occa:~ion.., they refqse_d my r.equest'' 

( see, Affid~vit qf John. David Kaweske, ~7 [~YSGEF Qoc. No. 4 O]) ;. 
. . . . . . 

However, while the meYchant agre:emetit require·s: the rnetcli.ant to 

m~rely :notify- the funde_r· of any rec·oncil-.:L~tiqn ·rf:";?qµest, ·paragraph 

4_ .3 of the merchant agreement states that "all noticesr requests, 

consents, demands ... shall be delivered by certified maiir~ or via 

email (-see, Merchant A·gr.eement., Paragraph 4 .3 [NYSCEF Doc. No. 

2]). There is no evidence presented; raising any questions of 

fact, that s_u.ch wr.i ttert :notice was forwa-rded to the .funder. 

The defendant raises four is&ues why surnm/3,ry judgement 

cannot ·be granted. 

Fir.st, w_hethe"i: th_e. rec.ohciliation p·rovision re-Sts with the 

sole discretion of the plaintiff. Second, whet.her the pa.yment 

plan constitµtes a finite- term agreement. Third, whether the 

p1aintiff h_ad t,he right to demand .full ·payment upon -defendant' ·.s. 

breach. Fourthr whether the agreement was a usurious loan. 

As- notecl-, the recon,cilia·.tion .p_:i;-ovis.iori does not allow· for 

any discretion on thi9 part o.f the p],a.ir,i.tiff anq. that does I).Ot 

render the agreement a: usurious loan. Further, the .existence of. 

such ·recond .. -lia:.tioh provision means the 9-greement does not. have a 

definite term. MorE!over, se.cti.on 3. 3 Of the agreement does not 

grant the plaintiff the r•ight to accelerat_e the a.mount .owed. 

Therefore_, no. issues of f9-·c_t have lJeen rai_,Ei.ed which would 

demc1.nd a denial of the motion fqr summary judgement. 
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Consequently, the motion seeking summary judgement is granted. 

So ordered. 

01\TED: August 1 ,. 20 2 3 
Brooklyn N .Y. 

ENTER: 

Hon. Leon Ruch 
JSC 
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