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.SUPREME COURT OE' THE STATE OF NEW YOR~ 
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL PART 8 
-------- -------------- ~-- --- .. ------x 
PETER )\.LH~NO, ANNA SHA~DLBR, ANNA 1·-s­
LIMOUSINE SERVICE CORE>. and :ISABELL 
MAgIN_E LLC, 

Plain.:tiffs ,. De9i$.ion and orde_t 

~- against - Index No. 5151.3U/t019 

MEIR TRANSPORTATION, MILL BASIN LLC, 
WATER BASIN LLC, MANNY SHURKA,. EFFIE SHU.RKA, 
.and MOI.°SHE SASSON a/k/ a . .MOISHE. SA.SON, 

Defendants, July 24, 102~ 
----- .----.. ------------. -.- .-. ·------.----. -----){ 
··PRESENT: HON. LEON ROCHEL SMl\N Mot ion ~~q, -#"2, #3, # 4 

The. defendants have.· moved !3eeking t.o dismis,s the complaint 

-du:e to ·the plaintiff's failure· to prosee:ute and al$o to d_ismis-s 

the complaint due to plaintiff's f,3.iluI:e seeking a default within 

a yea-r. The plaintiff's. have ·moved seekin:g a dE::!!"aµlt against the 

corporate defendants Me'ir Transportation,. Mill Bc3:sin LLC_ anci 

Water Basin LLC. The motions have been opposed r:espectively. 

P,apers were submitted by the parti:e:s and .after revi.ewing· a-li the• 

a·-rguni.ents; this court now makes the-. :f'.ollowing d,eteri:n._inat:j._qn. 

This action was comrri.enced in October 2018. On September 11, 

2019 this court o.rdered a Trav-erse· hearin9 re·g-a.:rding ·clef.endants 

Ma_nriy Shµkra, E--ffie Shukra· and Moishe Sasson... The·= hea.:r:ing was 

eventually scheduled for Apri 1 20, 2 02 0, how.ever, due to the 

courthou$-e closures .in the wake o-f the C0VID-19 pandemic the:. 

hea.ring never ·took p·1-c1ce. The hearing was then ·.scheduled fpr-
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Februa·ry 2.2-, 202.l but did not take- place. On Nar9h- 17, =2022 the 

·judicial hearirn} Office.r emailed counsel for all par.ties 

indicating a hearing could be sched.1,1led with.in the next few days. 

No hearing. ·was eve-r scheduled. On June -2.3, ·20'22 the def_f;l:ndani:._s 

served a 90- day notice. to prosecute. upon the plaintiffs. No 

.action has been taken since. The defendants now s.e.ek to dismiss 

t.he a,.ction. f·or the fail,t1re to prosecute. As noted that motion is 

oppos-etj. M.o;r-eove;.r_, motions_ have bE3en filed rl$garding t!)e 

corporate ctefenqants. 

Conclusions of Law 

It is w_ell ·settled that when. a plaintif.f is se·rved w:.;i.th a· 

ninety d.ay notice pursuant to §3216 then the plaintiff mu.st 

comply with -:the notice or move to vacate the ri"btic.e or seek an 

-·extens-i.on 9f time. within ninety day"s (WaTter·s- ·,;. Hoboken ·Wood 

Flooring Corp., 6 AD3d 696, 77 5 NYS2d l58 [2d Dept._, 2004.]}. 

Where· a plaintiff fails to :comply with such ninety day notice 

then the plaintif-£ must demonstrate. a .te·asottable e'Xcuse .for s_µch 

failure to respond to such notice as well as a meritorious. caus.e 

of action (Gaydos v. Muhlbauer, 10· ·AD3d 408, 7.81 NYS2d 14.4 [2d 

D~pt., 2:004]). 

In this case the plaintiffs haye not presented any 

reasonable excuse at a1i. The plaintiffs .assert they have b"een 

ready and wilL:i..ng to -.engag~ in an.y hearing __ about service of 

·-2 
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p-roce·ss, however, the pla:inti.ffs hc;1ve f_a-iled ·to a,ddress the 

hinet,y day notice served and have .failed. to timely respond to,. the 

ninety day notice in any meaningful way. As$e;rtiqns that 

discovery must be concluded hefor.e i3- note:1J of issue .can be fiied 

does .not present any reasonable excuse fo.r failing to p:r:o.s.ecute 

the action. Therefore, based on the foregoin~, the motion 

~.eekipg to dism:i,_ss the a:ction as to the ciefentjan:ts Marin¥· Shukra., 

..:F;ffi~ Shuk..:i;:a and Moishe. Sasson is grante_d. 

Concerning the co.rporate defendants, defendants argl,le that 

s-irice the plaintiffs failed to fi.le for .a de-fault --within_ one year 

of when the· answe-r · was due, the a-ct-ion must be· dismissed' p.urs..uant 

to CPLR §3215(C). It is well settled that where a plaintiff 

fails to s-e·e·k leave to enter a default judgment wi_t-hin on~- yea_r 

after: the .c!.~faul t .he or she must o.f.fer a rea.sonable excu_s~ for 

the delay and de:rnonstrate that the complaint is meritor:ious 

(Firs·t Nati-.cmwide Bank v. P.retel, 240 AD2d 6:2-9, 659 NYS2d 291 [-2d 

Pept., 1997]) • In Prete.I.; the defencJ.ant defauited .. on. h.l,-.1:?-

rnortgage, however, there was no p.rej udice by t_he delay and the 

existe·nce --o.f settlement dis-eu.ssio.ns cons.tituted a re.asona:ble 

excuse, thus the court refused to dismiss thecomplain,~.d a~ 

aba.Ii.doned, 

Once again., the plaintiffs ha.Ve· failed to p·r·esent any 

eyidenc:e demo:r;i._s.trating any reasonable .. excuse why the -de-fault was 
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not taken within one year. Therefore, the motion seeking to 

dismiss the action against the corporate .defendants is granted. 

The motion seeking a default is denied. 

Thus~ the action is dismissed against all defendants. 

So ordered. 

DATED: July 24, 2023 
Brooklyn N.Y. 

ENTER: 

Hon. Leon RUchelsman 
JSC 
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