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BRISA BUJLDERS CORP,ERICKA KELLER 
WALA~ D&R CONSTRU~TION MANAGEMENT 
LLC·d/b/.a T.:/&R COMPANlES LL.C .. J 

L & R; ¢0MPAN1E.!5' J;.:I~.C., AJ\l:GEL LOPEZ. 
CITY::WIDETESTING INC; d/b/a CITY-'WIDE 
TESTING·& CONSUETING OROUP, and 
BEST Ptit9MB!NG !& '11-V'A:e:fNC .. 

... 0 .1.:~;.;h1bits ,!1 (U G ' 

Defenq~ts~ 
-------------- .. ----···--·· .. • .••.•••. -···--·-··--·· .•--. ···- .-------X 

. ·:··~·,.,!/:-~~;r~··:.1f.!: ·-
··, ,~,,r., •:1~ .. •-)·1..!~:t.J.:.:.:. 

•.• :-'l l ·' 

.At an IAS Term, Part 52, of 
the. Supreme. Court ofth"e· 
·State. pfN¢w York; held in 
and for the Courity of Ki"ngs, 
.at·the:Co.w:thouse, -~t ,Civic 
C~riter-, Brc;>0k)yn,· New York,_ 
on.the 2.Jl!th day ofAugust 
·?.Oi3. 

By order to.-sl10:w cause filed on June. 2:2, ~?.023, un4er motjon seq1,lence -two, pfaint.iffl70 
Marcy Ave LL(J'$eeks ru:i order; denying entry·ofthe defendaht-Bri'$a Builders Corp'-s-:June 12, 
2023 proposed order of dismissal, with prejudice, granted ort ·aefault; odn the aitemative, -if the. 
defen4arit's proposed <;>rder has notl;>e_en entereq, to.ac.c~pt.plaintiff's·1rtciti'o.i:i papers in 
opposition andior .denying Brisa Builders ·Corf s ·motia:n to-dismiss. This motion-is opposed by­
qefe_ndant Brisa.Builders Corp. 

·• Order· ta $how Cause 
-■ Afi;irma,tio.n in S_upport 

--•--·----·- •. _ .....• ■ .. _A.ffitlavit.of Plaintiff 
■ ijmergency Aftii-Ipatiop. 

o: -Exhibits A to F' 
■ Affirmation iil ·Oppos_ition 

0- Exh_ibits A to G 
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BACKGRO~ND 

On Ocrober 19, 2022, plaintiff 170.Marcy Ave. L,LC (herein~fter plaintiff) commenced 

the instant action to recover damages for, among other things, .breach of contract by 

electronically filing a sun\rnons with notice and complaint \Vith the Kings County Clerk's- office. 

On December 8, 2022, the plaintiff filed an amend-ed summons with notice.and verified 

complaint. The verified complaint alleges 185 allegations of fact in support of 14 causes of 

action for: ( 1) Breach of Contract; (2) Business Fraud; (3) Piercing the Corporate Veil ( 4) · ... r 

Business Tort; (5) Negligent Hiring and Supervision; (6) Trespass; (7) Theft; (8) Breach of 

Contract asserted defendant City-Wide Testing Ii1c.; (9) Business .Fraud asserted against 

defendant City-Wide testing foe.; (10) Piercing the Corporate Veil assetted againstdefendant 

City-Wide Testing Inc.; ( 11) Business Tort asserted against defendant Best PJi.unbing & HV AC, 

Inc:; (12) Business Fraud Tort asserted against defendant Best Plumbing & HVAC, foe·; (13) 

Piei:-~ing the CorpQrate Veil asserted againstddendant Best Plµmbing & HVAC, Inc.; ard (1-4) . 

Business Tort asserted against defendant Best Plumbing & HVAC, Inc, 

·Ori January 27, 2013, defer1dartts Brisa Builders Coep. and Erika Keller Wala (h~teinafter 

the mo van.ts) elettroriically filed a pre-answer notice of mo ti Oh seeking an order to dismiss the 

plaintiffs amended complaint pursuant to CPLR.§§ 321I(a) (1) and (7), among other things. The 

mo.tion was returnable qn Jµne 8,2023. 

By order 9fthis Court..dated July 7, 2023, the amended c0111plaint as.,as~erted.a.gaii1st 

defendants Brisa Builders Corp .. a.nd E.rika Keller Wala was dismissed as.abandoned by the . 
r" 

plaintiffs failure to submit opposition the 111otion . 
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LA WAND._;APPLICA1'I<)N· 

In the i_nstant orcler- to show ·cause, plaintiff seeks an-order denying the· entry of the 

defendant Brisa Builders Corp's June i 2, 2·023 proposed order of dismissal, with ·prejudice_; 

._granted on default; or in: the,-alternative, ifthe.:defo1tdant;s·.proposecl order· has hot been ·entered,. 

to !J..ccep~ pI:aintiff's ri1otion papers· hi oppo$ition·i,md/01;·_denyhl.g Brisa.Bµildets Corp:·~nnotion to 

disn:iiss: 

Th~ order to _show ca~e· signed p_n J:une 23, 2023., did not re_qu~~t.a temporary :stay of-the. 

action and. the July i, 2023 orde;r-regarding the motion to dismiss·was ·ente-red, on July ro, 20:i~. 

Therefore,. the request-to den_y e11try'of the order is moot. 

Irtasmucb as the plaintiff's tequest s0urtds in vacattu\_the Court wHl address ita-s a motion 

.s~eking to vacate the. Court's order·of July· 7, 202~:' 

P1,1.~suant to CPLR.SOJ~. (a){l),.upon a motion, the court-whic_h renders _ajuqgm~nt or; ... .,. 

or~f~l' may rili.eve a party-from it-upon .the ground· of exi:~1saple ~efaµlt: "A-party seeking t~Y -'••.• •,'° 

vacate ·an order·enter.ed up.on• his or her default· "in opposing a mqtion must .demon.strat~ both' a. 

·.reasonable ·excuse foe the defauit.'and a :J.JOtentfally mentorfous· oppositfon to-the motion" 

(Sa:uteanu:v JJJ's Wholesale_ Club,. Inc;\ 21() AD3d 922, 923° [2d.Dept:2022J, quotit1g Marufv 

~)J. _Mgt. P-,:.ops., LLC) 181 AD3d 670,671 [2020}; CPLRS0-15 [a] [1]). "Law office failure may 

q,uaHfy as~ reasopable ex~use.for.a_p~rty'~ defat,dt ffthe claim of su~)J_ failure ~s _supported 1Jy a 

credfble." ~d detaiie-d e;xplanatfon: o_:r tne. d1;:f~l,tlt.' 1 (Colu111bus V, Kourte'/, 1_ 92. NY~3d, 5,52 [id 

Dept 2"023],:quotins.Sauteanu, 2l0.AD3d.at 923, citing MaruJ, ·1s1 AD3d at.671). The .Court has 

discretion to d·etermi11e. wi1at constitutes a reasonable ·e,ccuse (Sauteanu; 210 .AD3d at 923:,: citing. 

CPLR 200~_). However, co~clqsory,. a}1d U1J.Substantfateci. allt:gations -of law office failure are--­

_insuffici~p.t to cpnstitute a re.asonable ¢xct.Js~ (Colutnbu.t v:f(ozmei_, 192 NYS3d at 55~,:dting 
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Kamil EJ.--Driry.&.As~·oc. CPA. PLLC "#w:e-lle.nt H.omr! Cttre ;S,el'vic,:e,,·, LL:C. :'.408 AD:3d 1170, 

117"-1). Furthermore, _general· allegations of mete·ne~i~c.t will not suffi~e-(Sauteanu, 21.Q AD3d at 

923, citing CPLR 20-0"SJ. 

Here, it.is .undisputed that.the rn.ovants.appeared to orally argue the m0tion.oii June 8_, ··•·"· 

2023 anc,i the,pla'intiff did no.t appear nor ~ubmit.oppo_sition.tci-the .motion-. PlaJrttiff' s counsel 

~ffinnafo;m ~n- suppm1 of:the m0.tl<;m ·prqffers -the following reasoJ).S: ( l)-the matter_ was.not 

calendared. by C.ounseI-'s,office, and (2} that_ a hard COP,;Y ofthe-movants' motion was.:not: - -

receiv.ed. Nevertheiess,-Counsel acknowledges that the.motio·n was f.iled in-th~ New Y9tk Gomts 

Electronic .Filing System (NY.SCEF). Counsel further avers that plaintiff did no.t bec.ome aware 

ofthe·appearanc:e·date,until the movants· submitted.-a proposed.order to the Court oh June--12_. 

202'3. 

;Based Qpon:the plailitiffs·submissio1~, itj.s-cJear that the failw-e:t_o oppo$.e fhe:motj:qn·wa.$ 

-the e_quiyalent of mere .r;iegle·ct, and· therefore cannot co_nsti tute a i·easonable exCl!$e. to warraJ1.t 

vac_atur .(see-Squteanu, 210 AD3d-at 9233 citin·g CPLR:2005). CQnsequently~ the-CotJrt. neeq not: 

reach the-.is$ue 'of whether the plaintiff'has demonstf'ated a.-riotentfally .met'itotious opposition.as 

the ·plaintiff failed· to demonstrate a re·a_sonable t:;xcuse for its defatilt in opposing the niovants• 

mqtjon. (see Citif:wnk, NA. v Vela, 209 AD3d $27, 828: [2d Dept2O2ZJ). 

CON_CLUSION· 

Accordingly, p{aintiffs._me>tiqn tq vacate the--order of this Court dated July 7, 2023-:is 

de:n'ied. 

ENTER; 
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