American Infertility of N.Y., P.C. v Kushnir

2023 NY Slip Op 33041(U)

August 21, 2023

Supreme Court, New York County

Docket Number: Index No. 655306/2018

Judge: Lucy Billings

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New

York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.




mmu 2023 04.51 PV I NDEX NO. 655306/ 2018

.\NYSCEF DQC. NO. 199 RECEI VED NYSCEF: 09/01/2023

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 41

________________________________________ %
AMERICAN INFERTILITY OF NEW YORK, P.C.
d/b/a Center for Human Reproduction,

é ' _ - Plaintiff ‘ Index No. 655306/2018

- against - ' DECISION AND ORDER
VITALY A. KUSHNIR, M.D., ‘
Defendant

________________________________________ %

LUCY BILLINGS, J.S.C.:

Plaintiff is a-New York professiohal corporation operating

| _ as a medicél infer£ility center,»where defendant physician was

employed as a réproductive endOcrinologist and iqfertility
specialist. Plaintiff moves énd‘defendantkcross—moves to modify
the decision dated October 14, 2022, aftef a nonjury trial,
awarding defendént a judgment against.plaintiff on his first,
second, and third countérclaims, granting'plaintiff a declaratory.
judgment on part of plaintiff’s sixth claim, and dismiésing the
parties’ remaining claims.énd c§unter¢laims.

I. PLAINTIFF’S MOTION

Plaintiff movés_to reduce the award of $30,145.00, with
interest at 9% per yéar'from April 1, 2015, on defendant’s third
counterclaim to recover the dividends from his Medical Liability

Mutual Insurance Company policy that plaintiff_retained when

paying the premiums for the policy. Columbia Mem. Hosp. v.
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Hinds, 38 N.Y.3d 253, 272 (2022). The parties agree that the

" court misinterpreted plaintiff’s Exhibit 12 and defendant’s

Exhibit U to show that the dividends were credited against the
premium payments more frequently than the dividends were in fa¢t
credited. ‘

The $1;019.00 dividend for the policy year.July 1, 2013,
through June 30, 2014, was credited once rather than thfee times
as the court found. The $3,146.00 and $4,742.0Q.dividends for
the 2014-2015 policy year eéch were cfedited onde rather than the
$3,146.00 dividend three times and the total of $7,928.00 once-és
the court found. The $3,346.00 dividend for £he 2015-2016 policy
year was from another physician?s policy, not defendant’s policy.
The $3,188.00 diyidénd for that Year was credited once rather
than twice as the court found. | |

Defendant’s recovery on his thirdvcounterclaim thus is
$1,019.00 + $7,928.00 + $3,188.00, a total of $12,135.00.
Plaintiff does not‘phallenge the intermediate date from which the

court calculated interest. C.P.L.R. §§ 5001, 5004; Trumbull

Equities LLC v,th. Hawley Ins. Co., 191 AFD.Bd 587, 587 (1lst
Dep’t 2021).. Therefore the éourt grants pléintiff’s motion
without opposition and reduceS'fhe award to $12,135.00, with
interest at 9% per year from April 1, 2015, on defendant’s third

counterclaim. C.P.L.R. §§ 5015(a) (2), 5019(a).
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IT. DEFENDANT‘SWCROSS—MOTION.

A, Third Counterclaim for Dividends

Defendant, on the other hand,.seéks tovuse thesé post-trial
motions as an éccasion tolintroduce évidence of additional
dividends-c;édifed'égainst tﬁe'premium_payments. This
documentary evidence is‘noﬁvthe_new evidence contemplated.by
C;P.L.R.‘§ 5015 (a) (2) . 'Defendant has posseééed thé.doéuments he .

now seeks to introduce since'April_2019) 20 months'befére the

‘trial began. in Décember 2021. Since néthing prevenﬁed'him from

introducing his evidence of the additional-dividends he claims
plaintiff owes him at the trial, theicgurt denies this part of
his cross-motion.

B. ' Second Counterclaim for Pension Contributions

‘Defendant also cross-moves to increase the award of
513,000.00, with interest at. 9% per yea:-from.the’end_of his’
employment January 25,>2019, on his second'coﬁnterclaim to
recover‘pensioﬁ contributioné. Defendaﬁﬁ.demonétfated,Aand
pléintiff did.not‘diSpute, tﬁat he actuélly participéted{inl
plaintiff’s prSfiF,sharing plan andvgot iﬁ any pénéién.planﬁ but
did not demonétratevthat_the‘profit sharing plén compenséfed him

less than the pension plan to which he claimed entitlement.

" Defendant’s initial employment contract was for only one year and

promised a pensibn cdntribution, which ‘thus had to be paid by the

end of that first year. Ex. 2, at 4; Ex. 3, at 2; Ex. B, at 4;
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Ex. C, at 2. Plaintiff made profit sharing contributions to its
employees for 2012 ‘and 2013, but defendant received ﬁo profit
sharing or pénsion contribution for his first year of employment
from June 2012 to June 2013. . Ex. X at 1-3; Tr. of Proceedings at
8;12 (Dec. 2, 2021). Theréfore the court awarded him a payment
for that year in the same amount as he received dufing his second
year, as his COntract was renewed in June 2013 at the end of the
first year with the éame benefits.

As defendant’s contract was renewed annually with the same
benefits, defendant now claims that he is entitled to a profit
sharing contribution for 2016, when noﬁe-of plaintiff’s‘emplOQees
received any profit sharing contribuﬁion because plaintiff made
no contribution due to blaintiff’s financial condition.
Defendant’s principal contehfion that he sought to establish at
the trial was that he was entitled to pension or profit sharing
éontributions equal to the contributions feceived by piaintiff’s
other physicians. Tr. of Proceedings at 66—67, 112, 115, 147
(Dec. 2, 2021). Based on the testimony by both defendaht and
Norbert Gleicher M.D., plaintiff’s owner, President, and Medical
Director, with whom defehdant‘agreed on thé terms.of his
employment,vthe court fbund that Dr. Gleicher’s promise to
defeﬁdant was that he would receive pension.contributions equal
to fhe contributions repeived by plaintiff’s other physicians.

Of course, had Dr. Gleicher actually meant pension contributions,
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" defendant would have'received_nothing for any year, since none of

plaintiff’s employees :eceived a pension contripution for any
year. The court found, basedAon Dr. Gleichef’s testimony and the
docuﬁentary evidence of plaintiff’s profit'shating plan, that Dr.
Gleicher actually meant profit sharing contributlons, and‘
defendant thérefore was owed the equivalent of what other
physicians received based on their seniority and'salary.

Since the other phy81c1ans received contrlbutions in 2012~
2013, defendant, too,_was entitled to a contribution for that-
year; which.the,conrt awarded to him. Since the other physicians
received contributions in 2014-2015 and 2017 2018, defendant
received contributions in those years as well. Since no
employees received 'a contribution in 2016, defendant was not
entitled to one either. 'The‘evidence consistently supponted the

conclusion that the annually renewed contractual benefit was a

- profit sharing contribution, which was based on profits and thus

would be $0 if plaintiff’s profits were $0. . Therefore the court

also denies this part of defendant’s cross-motion.

C. First Counterclaim for Liguidated Damages and
Attornevys’ Fees :

Finally, defendant reiterates his request for‘liquidated
damages. and attorneys’ feeS'in.his first counterciaim for ‘ |
nonpayment of Qages.v Defendant prevailed on both components of
this counterclaim: that plaintiff reduced his bi—weekly salary

payments for longer than the temporary period to which he agreed,
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N.Y. Laber Law §§'i93(1), 198(1;e)/ and that he Qofkea.lbé“ﬂefe -
weekend days thaﬁ his contreet requiredJOf him witﬁeut additional
compensation. Therefore the court aWarded him restoration of his
full salary after expiratioﬁ-of the temporary period and
compensation forihis extra weekend work. |

The couft.epecifically recognized that Labor Law § 198(1l-a)
would eﬁtitle defendant to twice the underpaymenps of wages
unless plaintiff showed a good faith basis for believing
plaintiff was not'violating‘iabor Law § 193(1) by feducing '
defendant’s salaty longer than fhe temporary periedxto which he
agreed. The court specifically found Dr. Gleicher’s belief that
defendant agreed to the salary reduction and, thle ehamefully
careless, that defendant’s salary had been restored affer'a
temporary period, in the abeence of complaints by defendent,'Tr.
of Proceedings at 53 (bec. 1, 2021), 31?>78-(Dec. 2, 2021),

showed the good faith belief required to defend'against double

‘damages.

The court specifically.held that defendant failed to
demonstrate how the nonpayment for extra-contractual weekend work
violated Labor Law § 193(1), which prohibits deduetions from an
employee’s wages, or any ther provision of the. Labor Law.

Instead he demonstrated an entitlement to compensation based on

guantum meruit. Law Offs. of Paul A. Chin, P.C. v. Seth A.

Harris, PLLC, 159 A.D.3d 637, 638-39 (lst Dep’t 2018); Feerst v.
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Abrahem( 140 A.D.3d 581, 582 (1lst Dep’t 2016); Farina v.
Bastianich, 116 A.D.3d.546, 547-48 (let Depft 2014) .- The court
further held that, even if this nonpayment did_violate the Labor
Law, since defendant’s contract provided that weekend work might
be “bunched, ” piaintiff retained tﬁe ebility to adjust for extra
weekends 'in the-pasﬁ by relieving_defendant of weekend work in
the future. Again, absent defendant’s comple?nt; Tr. of
Proceedings at 57 (Dec. l,'2021),:the court specifically found
plaintiff showed the good faith belief required to_avoid double
damagee. Defendant presents no reason to change the court’s
findings. | |

Contraryvtc defendant’s‘current contention, the court never
denied defendant the opportcnity to prove his attorneys’ fees
under Labor Law § 198 (1-a) for the prcsecution of his>successful
Labor Law cleim. Even ncw,.he simbly attests that he spent a
total sum on attorneys’ fees and failed co present any evidence
of the fees expeﬁded on the discrete § 193k1) claim on which he
prevailediv Nor did he‘request at the conclusioh of the trial,
depending on. the extent tcvwhich he.prevailed on his Labor Law
claims, that the.cocrt consider evidence of the fees attributable
to those claims at a later hearingﬂ He asked the court at the
conclusion of the trial to determine the “fees ettribUtable to
Labor Law cleims on which he prevailed. Absent_evidence of such

a breakdown, the court determined that it lacked a basis to award
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attorneys’ fees. Nor does defendant present any such- basis-now. -

Therefore the court adheres ;o its original determination and

denies defendant’s cross;ﬁotion to award ligquidated damages and

attorneys’ fees.

IIT. CONCLUSION ‘
In éum, the>court grants élaintiff’s mot;on to reduce thé

judgment oﬁ defendant’s third counterclaim to $12,135.00, with

interest at 9% per year from April 1, 2015. C.P.L.R. §§

5015(a) (2), 5019(a). The court denies defendant’s cross—motion

to present additional evidence of dividends to which he was

entitled, to increase the judgment on his second counterclaim py, _ 

$13,000.00, and to award liquidated damégéé and attorneys’ fées

as part of the judgment on his_first counterclaim. C.P.L.R. §§

5015(a) (2), 5019(a).

DATED: August 21, 2023
(uw]/}ﬂ*/‘bé
~LUCY BILLINGS, J.S.C.

LUCY BILLINGS
J.S.C
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