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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : ClVIL TERM: COMM. PART 8 

------ ----------- --------------------- -x 
2 55 BUTLER ASSOCIATES LLC, 

Plaintiff, 

"- against -

255 BUTLER, LLC, 
Defendant, 

--- . ------ .--.---·------. -----------. - .-.--·--x. 

PRESENT: HON. LEON RUCHELSMA.N 

Decision and order 

Index No. 511560/2015 

September 1, 2023 

Motion Seq. #40 

The plaintiff has filed a motion seeking the right to engage 

in credit hip.ding at a penqing sheriff sale . The de.fehdant has 

opposeci the motion. Papers were submitted by the parties and 

after reviewing all the a:rgu:ments this court now rrtakes the 

following determination. 

Credit biddihg is a: judicially created right where a 

lienholder need not bid a:t a judicially sanctioned sale Of assets 

with actual cash, but rather with credit on the debt. As the 

court observed in.In re Nunez, 630 B.R. 870 [United States 

Bankruptcy Court, Southern District of Florida, Miami Division 

2021] citing earlier authority "this Court has long recognized 

the principle that no useful purpose could b,e served in requiring 

a bondholder or a rrtortgagor to pay cash to a: court officer 

conducting a judicial sale when he would be entitled to 

immediately have it paid back to him under the decree authorizing 

the sale" (id) • 

In the context of a sheriff sale credit bidding has been 

utilized (.filIB:, Ekstein v. Polito Associates LLC, 2022 WL 783000 
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[S.D.N.Y. 2022]). Indeed, in a very early l\lew York case of 

credit biddir1g the court explained that "it seems to me very 

clear, that in the mode of conducting the sale Under Evertson's 

execution, and parti<::ularly in not exacting the money on bids 

made by Evertson cir his agent, no blame is imputable tci the 

sheriff. It would be unreasonable, and injurious to debtors, as 

well as creditors, to insist, that the creditor on the execution 

should advance money on his bid, when the s9le object of the 

sale, is to put money in his pocket, by paying a debt due to him" 

(see,- Nichols v. Ketcham, 19 Johns. 84 [Supreme Court of New York 

1821]) •. Further; cases in other jurisdictions merely confirm this 

intuitive expedient. Thus, in Titan Loan Investment Fund, L. P .. 

v. Marion Hotel Partners, LLC, 891 NE2d 74 [Court of Appeals of 

Indiana 2008] the court explained that "where the judgment 

creditor bids the judgment instead of cash, such a credit bid is 

'as effective as payment in actµal money would have 

been .. ,inasmuch as there is no reason for going through the empty 

form and idle ceremony of handing the money over ... and then 

rece-iving it back., , . '" ( id) . Again, in Jackson v. Halls, 314 

P3d 1065, 2013 UT App 254 [Court of Appeals o.f Utah 2013] the 

court explained that ''allowing the executing creditor to pay its 

winning bid by credit is merely a Gonvenience to avoid the 

~.useless ceremony' of payment to the sheriff by the very party 

which is entitled to receive the proceeds q.f the:. sale ... ' The fa.ct 

2 
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that the judgment creditor does not tender the cash to the 

sheriff ... is irrelevant and ih no way alters the character of 

the transaction as a sale of property purchased with cash ... ' 

Moreover, payment of the full bid amount by such a credit is 

predicated on the successful bidder being 'solely entitled to 

whatever sums may have been bid for the property'" (id). Again, 

in Holden v. Crib, 561 SE2d 634, 349 SC 132 [Court of Appeals of 

South Carolina 2002] the court ex.plained that "if the successful 

bidder is the judgment holder and is solely entitled to whatever 

sums may have been bid for the property, it would be senseless to 

require the bidder to pay cash. The following question was put to 

a predecessor of" this court one hundred sixty years ago: '[W]hy 

dd so senseless and nugatory an act as tq mc1.ke the plaintiff in 

execution pay the amoµnt of his bid by which he purchased the 

defendant's property .w• ?' The answer supplied by the cour~ was 

'it would seem to be a self-evident proposition, that if the 

[bidder] was entitled to the money, he might legally refuse to 

pay it to the sher if£' Cobb v. Pressly, 27 S. C, L. (2 McMul;) 416, 

418 .( 18 4 2) " { id ) . 

Lastly, in RadLAX Gateway Hotel LLC v. Amalgamated Bank, 566 

us 639, 132 s.ct. 2065 [2012] the Supreme Court -affirmed lower 

court rulings denying the debtors the right to engage in a 

cranidowh plan without permitting the creditors the right to 

credit bid the assets at a bankruptcy auction. The cramdown pli:l,n 

3 

[* 3]



FILED: KINGS COUNTY CLERK 09/05/2023 11:40 AM INDEX NO. 511560/2015

NYSCEF DOC. NO. 1268 RECEIVED NYSCEF: 09/05/2023

4 of 11

-p:ropos·ed thl;!: debtors selling. their assets at an auction -and u.sing 

the proceeds to pay the creditor bank without _permitting the :bank 

to credit ·oid and offset tht9 purchase price with the debt owe.d. 

While that c.ase re·sted µpan statutory interpr·etatioh's of the 

Bankruptcy Cbde not relevant in this context the court noted that 

"the pros and cons of creclit'-bidding ar13· for the consideration of 

-C-ong·ress, not the: .cou.rts" (id) . In.deed,. ·abs.eht legi.slat_ive 

prohibitions on credit-bidding, courts have created and endorsed 

its ·Common ··sense utility as npted above·. 

Thus, \'credit bidding is a fact of life, an e.C:Onornic 

reality, a g·enerally accepted mechanism by which the lender's 

right to re.cei ve the value :of" its collateral is pr.eserved and 

prate cted;' (Paci tic: Lumber . and Phi la de~phia Newspapers : The 

Eradication of a Carefully Cohsti:ucted -S-tattit-ory Regime Through 

Misint:erpret:?Jtion of Se:ction. 1129 (B.) (2j (A) of the Bankruptcy 

Code, by Jason Brookne.r, Arttericah Bankruptcy Law Journal, [Spring 

2011]) . 

This do.es not mean to that credit bidoing is not without its 

cri tic::.s. Thus, in Matter o"f Homestead Partner·s Ltd., 197 B. R. 

7.06 ~N6.ithe·rn Di·s-t-rict- of Ge-o:rgia l.996-J "the court nq1:ed in a 

footnote that allowing the creditor Condor \'to credit bid its. 

en,tire claim would undermine substantially the ·p.r.emise· ·upon which 

tp·e aucti'oh finds j.il·stificatiqn" (id).. The court reasoned that 

the auction ''gains its irnpetus from a desire to .introduce 

4 
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competition, and specifically, a need for some objective 

reference by which to determine whether old equity is paying 

market value for its proposed acquisition. Allowing Condor to 

credit bid would countermand this value:-assessing function, since 

the old shareholders would bid with cash money while their main 
. . . 

competitor spent a currency of no· consequence'' ( id) . The court 

concluded that "to prevent such a contravention of the purpose 

behind this auction, the Court will require Condor to bid on the 

same terms as the former shareholders, in cash or its equivalent" 

(id). Further, in In re Philadelphia: Newspapers, LLC, 2009 WL 

324229·2 [Eastern District ·of Pennsylvania 2009 J ( reversed in part 

by In re Philadelphia Newspapers; LLC, 418 B.R. 548 [Eastern 

District of Pennsylvania 2009]) the court recited arguments 

pre,sented by debtors against credit bidding. The court rioted 

that ''the Debtors argue that as a matter of policy the Lenders 

should otherwise be precluded the right to credit bid. The 

Debtors argue that investing the Lenders with the right to credit 

bid will chill competitive .bi.dding. Ih this regard the Debtors 

argue that other bidders will be disincentivized from spending 
. . . 

the time and tnones, to engage in the sal.e process if the Lenders 

can submit a credit bid, because the Lenders' claim vastly 

exceeds the fair market value of the· assets in question, such 

that the Lenders have the absolute ability to control the outcome 

of any auction by simply bidding to the .limit .of their claim" 

5 
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(id') . 

. However; the·s.f:: criticisms, to the extent they :still exist .in 

the bankruptcy context after RadLAX Gateway Hotel ·LLC v. 

-Amalgamated Bank {supra·) are· unpe_r_sµasi·ve and are 'Slir'ely- the 

minor:ity view. First, it is inaccurate to assert a credit bid 

·ctoes not :exactly match the -same re,sul ts of a cash bid. As some 

commentators hav.-e: ·observed "-the va.lue of the secur.ed cre.ditpr' s. 

credit has .a dis_crete c::1nd easily identified a.ash value. 

Forbidding -credit btctding on the g·rouhd that credit is not cash 
.. . . 

is tantamount to. prohibiting cash :biddE!.rs from l:Jtdding with two 

fifty-dollar bill_s in lieu -of a single, hund.r;'""ed-do1lar note (See, 

Credit Bidd.:j.ng a:_nd- the .Pe.sign of Bankrµptcy Auctions, by Vinc.ent 

Bu.ccola and Ashley Keller, George Mason Law B..eview [Fall 2010]). 

further, concerning the argument credit bidding ch_iTls 

comp$titiOIJ ''there is nothing about the a-rgument specific ·to 

credit bidding. Instead, the argument rests on the not.i,on that 

bidde-rs with cieep pockets may det.e·r bidders with limited 

resources. For instanc~, if i?- woul.d-p.~ bidder knows tha:t Warren 

Buffett plans to atterid an aucti6h, she is .a-l·s·o sure'ly aware that 

Buffett ca-n top her reservation price f.or any or a.11 of the 

assets on the block. Yet nopody proposes to ban wealthy cash 

bidders from .p.articipati.:ri'g in ·-a bankruptcy aucti•on'; (id). 

There are situat_ions, not appli_cable here, i;,fhere a court cari 

prohibit creciit bidding. For example, wh.ere there is a need to 

6 
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obtain money for a bankruptcy estate(~, In re Diebart 

Bancroft, 1993 WL 21423 [Eastern District cif Louisiana 1993]) or 

where the validity o.f the lien is in dispute (In re McMullan, 196 

B.R. 818 [Western District of Arkansas 1996]; affirmed, 162 F3d 

1164 [ 8th Cir. 1998 J) . 

Therefore, a survey cif credit bidding demonstrates that 

there is no real basis to forbid its practice. 

The defendant argues that credit budding should be 

disallowed in this case for two reasons. First, the facts 

surrounding the plaintiff's obtaining the judgement would chill 

other parties from bidding. Second, the plaintiff is an 

'insider' wherepy such credit bidding would not result in 

obtaining the best price for the asset. 

While the two reasons are essentially the same, namely 

credit bidding in this case may not yield th·e highest price, the 

arguments are wholly inapplicable. First, the fact the plaintiff 

in this position m,:3.y deter oth-=r bidders is really no different 

than :a known wealthy investor similarly $.caring away poten,tial 

bidders. There is no basis to forbid credit bidding to level ~my 

playing field where the nature of an auction is already titled 

toward th~ wealthy. 

Moreover, there are very few cases that analyze credit 

bidding in a context other than bankruptcy proceedings'. Thus; 

while similarities exist in the bankruptcy arena their 

7 
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precedential vallle only goes so far. This is true because the 

bankruptcy code itself permits credit bidding unless the court 

orders otherwise "for cause" (see, Bankruptcy Code §363(k)). The 

bankruptcy cases that deal with curtailing Or declining credit 

bidding are all based upon whethe:r such 'cause' has been 

established. Thus, in In re: Aeropostale Inc., 555 B.R. 369 

[S~D.N.Y. 20161 the court observed there is scant law supporting 

a ban on credit bidding because of a chill it may have upon Other 

bidders. The court explained that "cases that cite concerns 

about chilling a bid almost invariably aTso feature some other 

factor that supports a limitation on the creditor. Indeed, the 

Court is unaware of any cases where the chilling of bidding alone 

is sµfficient to justify a limit on a credit bid" {id). The 

court cited to In re Fisker Automotive Holdings, Inc., 510 B.R. 

55 [Bankruptcy Court District of Delaware 2014]) which did not 

absolutely forbid credit bidding but rather limited the amount to 

the price that the creditor paid to. purchase the claim. The 

court in .Aeropostale Inc. (supra) explained that Fisker (supra) 

"relied on other problematic conduct present in that case, 

observing that the creditor 'as the proposed sale purchaser 

insisted on an unfair process, Le., a hurried process, and the 

validity of its secured status has not been determined(" (id). 

Indeed, in In re Empire Generating Go., LLC, 2020 WL 1330285 

[S. D. N. Y. 2020] the court explained that "the court in In re 

8 
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Fisker capped a credit bid where it was unknown how much of a 

claim was secured" (id') . Further, in In re Figueroa Mountain 

Brewing LLC, 2021 WL 2787880 [Bankruptcy Court, Central District 

of California 2021] the court declined to forbid credit bidding 

on the grounds it would chill other bidding. The court explained 

that "the Court, moreover, is not persuaded that the risk of 

chilling bids 1s an independently adequate basis to limit or deny 

a credit bid. In each of the cited cases, the court identified 

other reas9ns why permitting the secured creditor to credit bid 

the entirety of its claim was not equitable';, (id) . 'I'hus, the 

defendant's reliance upon Fisker {supra) is misplaced 

particularly since "the court in In re Fisker found "cause;' 

existed under §363(k) of the Bankruptcy Co.de where the secured 

lender had chilled the bidding process by inequitably pushing the 

debtor irito bankruptcy so that it could short-circuit the 

bankruptcy process!' (™, In the Free-Lance Star Publishing 

C:orripany of Fredericksburg, VA; 512 B.R. 798 [Bankruptcy Court, 

Easter:ri. Distri:ct of Virgini.a 2014]) . There Ls no comparable 

'ca, u s:e' requirement in this cont ext • In addition, the court is 

not persuaded that any such chill whic:h might affect others is a 

basis to forbid credit bidding~ As the court observed in In re 

160 Royal Palm LLC, 2019 WL 989829 [Bankruptcy C:ourt, Southern 

District of Florida 2019] "The ability of a secured creditor to 

protect its lien rights by bidding its own claim in a sale of its 

9 
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collateral is a central component of the rights of a lien holder. 

The credit bid right should be abrogated only under very unusual 

circumstances. To suggest that a sale process will be easier, 

more efficient, or more fruitful without one party bidding is 

simply not enough" {id). 

Thus, there is no basis at all to forbid credit bidding in 

this case. based upon some perceived fears of any chill regarding 

other potential bidders. 

Equally unavailing is the argument credit bidding shoµld not 

be allowed in this case because the plaintiff is an insider. The 

cases that for bid or limit credit bidding based on the status .of 

a creditor as ah 'insider' are cases where the potential bidder 

has close ties to the debtor (see; In re Blixseth, 2010 WL 716198 

[Bankruptcy Court, District of Montana 2010] ''the bidding 

procedures proposed ... as presented to the Court throµgb the 

Trustee, involve a party that has, or at least had, very close 

ties with the Debtor" (id) and In re cs Mining LLC, 574 B. R. 259 

[Bankruptcy Court, District of Utah 2017] ''cause is found to 

prevent credit bidding because it would benefit WUMI, who has 

very close ties (othe+ than as a secured creditor) to the Debtor'' 

{id), see, also, Bankruptcy Code §101(31)). 

In this case the plaintiff, other than rnaintairiing a 

judgement against the defendant has no other 'insider' status 

that could p-ossibly taint the auction. Indeed, the plaintiff is 

l() 
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i 
I 

Th·e cttf'endant argues in concluso:r.y fashion tha:t- the 

piairttiff' as the_ 't~ri.'an_t '1is the ultimate insid~r an_d·· unders·.tand~ 
_! 

tha.t it~ statµs as;;an .;i.)i-~ ider- cr~,;fte.s• pre·s~~re. ·on rnat;ket 

coridition:s.· that woul·d. res.utt:. :in ·ki lowex: sale ·price :for the 2·5-5 
• 

:Prope+tY and"'"qop._ve_1se1y-a higher sc;1.le·- pr.ic~: foJ: th~ 2$5 P:ropettY 

orfce· T~a-nt (the ln,si<i~;r) ha,s ta'keh ·title t9 t)l:e 25:5 l?:c.operty 

pursua1_1t t.o the .Sh~r.iff' s- .1:fale'1 c~, _Me_mo·ra_nd'Uil! in 0-ppqsit_ion.,-
i 

pages 7- and. -S [NYSc;EF Doc. No-. -12•4:5°]} • Other than th~ t1n.iisrn 
! 

not~d, ;thl",:"i. disiend~l}.t has fai.led to p:resent ;:fny ·evid~nce :at ·a.11 
; 

-tq~~- .such khow'J.,'edg~ · on the pa:rt cf' the pla-J.n-ti ff;· -±f unique and 

·e·xclusive knowledg:e even ,ex-ists_., would h_arm tl").e_i biddib.g. p·rocef?S. 

Theref.ore, the p1a,intLff ~~- l)Ot a11 _, µisi~er' as tf.i.:at te,rm ;is 

de.fin.ed to deny -cre.q_it -bictdirig, To be ·sure, the:re 1,s ho' bther­

ba.s:f.s ·to deny"· t:rect;t 'bid.din~ in tili·s case base.<;J. upqn the_ 

piain.tiff-; s status ·as a tenant or rela.tionsh:ip, jf ·any, with tha 

.q.er_ en9a11-t s . 

Lastly, '·the c9urt. ·mai'ntains iu,risdicti·on to_ ·r.ende-r t,hi.s; 

.p.eci.s.ion ap~ t:ht:!' co11tt- ·h.ei;"el?Y eom:::lude's that a'll nc:it:t.-t:·e 

requ1remen:ta. were 4deg~at-ely satf.sfied. 1-.fo·:i:-.eove,r, there •will be_ 

·no furth~:r d~l.ay, :ot- the, s'ne:d(f !:!.i;!.-Ie,_. It may p-ra-eeed as 

ENTER: 

' 
DATE:D·: ·septemt>e.t-' •S'1 io:t3 

BXQ.o:k;l,yn· ·N !":f. ~ Ron •. 
SSC 

Le.on P.ui;,Re'iiirefn, 
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