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X

The following e-filed docu'ments listed by NYSCEF document number (Motion 004) 120, 121, 122, 123,
124, 125, 126, 127, 128

were read on this motion to/for v v VACATE - DECISION/ORDER/JUDGMENT/AWARD.

This declaratory judgment action concerns claims for no-fault insurance benefits made in
connection with an alleged automob}ile crash that occurred on February 5, 2019 (the subject
accident). Plaintiff State Farm Mutual Automebile Insurance.Compan'y (plaintiff) moved for a
default judgment against all defaulting defendants, which Justice Barbara Jaffe denied on Jltne 24,
2021. See NYSCEF doc. no. 125. | : /

On June 28, 2022 the First Department Appellate Division reversed Justice Jaffe’s

decision and order. See NYSCEF doc. no. 126. The First Department granted a judgment, on
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default, against the non-appearing defehdants, déplaring tﬁaf they are not entitled for no-fault
insurance benefits ‘f.(.)r the subject crash. Id. | i
Defendant, Josue Merceus (defendant Merceus), now seeks an order vacating the default i
judgment entered agaihét him pursuant to CPLR 5015 (a) (1). No opposition has been submitted ‘
to the instant motion. | |
A default judgment can be vacated pursuant to CPLR 5015 (a) (1), under which provision. {
a motion must be made within one year of service of a copy of the judgment with notice of entry. .
Defendant has the burden of demonstrating both a reasonable excuse for the default and a
meritorious defense to the action. See Navarro v.A. Trenkman Estate, Inc., 279 AD2d 257, 258 |
(1st Dept 2001); Cedeno v Wimbledon Building Corp., 207 AD2d 297, 297 (1st Dept 1994). What | |
constitutes a reasonable excuse for a default generally lies'. within the sound discretion of the
\‘ motion court. Cﬁevalier v 368 E. 1 48" Sf. Assoc., LLC, 80 AD3d 411 '( Ist Dept 201 1). o
Defendant Mergeus argues that he has a reaSOnablé excusé for his default in that he had not
timely been made aware of the current action, because service of the summons and verified
complaint was made at an incorrect addfess. Spe?:iﬁcally, thé affidavit of service upon defendant

Merceus, which was filed on August 11, 2020, notes that sérvice was made upoh a “person of

suitable age and discretion” at 723 East. 27th Street, Apartmént 1C, Brooklyn, NY 11210 on July
23,2020. See NYSCEF doc. 123. | |

In support of his motion, defendant Meréeus provides sworn deposition testimony on
December 9,2021, in a separate action filed in Kings Couhty Supreme Court regarding the subject

accident. See NYSCEF doc. no. 127. During the deposition, defendant Merceus testified that while

he did reside at the 723 East 27th Street address at one point in time, he was no longer residing at

said address for over a year at the time of attempted service. Id. at 6, 9, 10. The deposition
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testimony in the separate, but reléfed, tort action suggests, without opposition, that defendant
Marceus was no longer residing at 723 East 27th 'Stgeet, Apartrhent 1C, Brooklyn, NY 11210 at
the time this current action was commenced ‘or when service of pfocess was attempted by plaintiff
on July 21, 2020. Therefore, as defendant Marceus claims he has not been properly served, he has
areasonable excuse fdr not timely appearing in this action. |

Further, defendant Marceus asserts that he has meriforious defenses to this action, as
evidenced by his deposition testimony from the separate tort action. In both actions, defendant
Marceus disputes plaintiff’s claim that the subject accidenf was staged. In his deposition'testimony
in the related accident, he testified regarding details surrounding the accident, such as that parked
cars blocked the driver’s vision, partialiy leading to the accident, andv that the accident happened
quickly and céuld not have been been avoided“ See NYSCEF cioc. ‘no. 127. Given defendant
Marceus’s firsthand testimony that his injﬁries resulted from én accident that could not have been
avoided, he asserts a potentiéllly meritorious defense that the accident at issue was not staged.

As defendant Marceus has demonstrated a reasonable excuse for his default and a |
meritorious defensé to the action, and as no paﬁy has opposed the motion, his motion to vacate is
granted.

Accordingly, it is

ORDERED that defendant’s motion to vacafe its default herein is granted on condition that
defendant serve and file an answer to the complaint herein, or otherwise respond thereto, within
20 days from service of a copy of this order with notice of entry; and it is further

ORDERED that defendant shall serve a copy of this order with notice of .cntry on the Clerk

of the General Clerk’s Office; and it is further
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ORDERED that such service upon the Clerk of the General Clerk’s Ofﬁce shall be made
in accordance with the procedures set forth m the Protocol on Courthouse and County Clerk

Procedures for Electronzcally leed Cases (accessrble at the “E- F111ng page on the court ]
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