Gerrish v Collavino Constr. Co. Ltd.

2023 NY Slip Op 33477(U)

September 27, 2023

Supreme Court, New York County

Docket Number: Index No. 159408/2013

Judge: Leslie A. Stroth

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New

York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.




NYSCEF DOC. NO. 210

[* 1]

I'NDEX NO. 159408/2013
RECEI VED NYSCEF: 10/06/2023

3

SUPREME COURT OF THE STATE OF NEW YORK
' NEW YORK COUNTY

PRESENT: HON. LESLIE A. STROTH

Justice

ROBERT GERRISH, -
_-Plaintiff,

-V -

COLLAVINO CONSTRUCTION COMPANY LIMITED,
COLLAVINO CONSTRUCTION COMPANY U.S.A,,
COLLAVINO STRUCTURES LLC,COLLAVINO CORP.,
NAVALIS COMPANY, INC.,NAVALIS CONSTRUCTION
SERVICES, INC.,56 LEONARD LLC,LEND LEASE (US)
CONSTRUCTION LMB INC,

Defendant. -

PART 12
X INDEX NO. 159408/2013

MOTION DATE 5/2/23

MOTION SEQ. NO. 005

DECISION AND ORDER

COLLAVINO STRUCTURES LLC
Plaintiff,

-against-

NAVILLUS TILE INC. D/B/A NAVILLUS CONTRACTING

Defendant.

ON MOTION
-X
Third-Party
Index No. 596090/2019
X

The following e-filed documents, listed by NYSCEF document number (Motion 005) 176, 177, 178, 178,
180, 181, 182, 183, 184, 185, 186 187, 188, 189, 190 191, 192, 193, 194, 195, 196, 197, 198, 199, 200,

201, 202, 203, 204, 205, 206, 207
were read on this motion to/for

DISMISS

Plaintiff filed a summons and complaint in this Labor Law action on October 11, 2013.!

Through the course of discovery, counsel for defendants 56 Leonard LLC (56 Leonard), Lendlease

(US) Construction LMB Inc. (Lendlease) and third-party defendant Navillus Tile Inc., d/b/a

Navillus Contracting (Navillus Tile) (collectively, the moving defendants) recently learned that

! This matter has had a protected hlstory, including to an unrelated appeal to the Court of Appeals, which has delayed

its resolution.
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plaintiff filed a Chapter 13 bankruptcy petition on January 25, 2019. See NYSCEF doc. no. 189, >
In Re Gerrish, Case No.19-22134. | |

In his bankruptcy petition, nlaintiff afﬁ@ed that he dees not have any claims against third
parties. Plaintiff also omitted this acti_en when listing the lawsurts to which he was a parfy withrn
one year prior to filing the bankruptcy. On June 16, 2020, Justice Sean H. Lane issued an order
confirming plaintiff’s Chapter 13 bankruptcy pIan. See NYSCEF doc. 190. Although the plan was |
scheduled to span approximately five vears, the Court takes judicial notice that an order of
discharge was entered on June 30, 20_23., following the b'rieﬁng‘and argument on this matter. See
In Re Gerrish, Case No.19-22134, doc. no. 67. 7-

Counsel for moving defendants affirms that plaintiff did not disclose his bankruptcy filing
or exchange any information regarding the bahkruptcy ’during the pendency of this action.
Consequently, the moving defendants bring the instant motion .to dismiss pursuant to CPLR 3211
(@) (1), (3), and (5) fqr plaintiff’s failure to disclose _this Labor Law lawsuit in his bankruptcy
proceeding. Defendant/th’ird-pvarty pléintiff Collavino Structures LLC joins in the motion and
adopts the moving defendante’ arguments. |

Plaintiff opposes the motion.

L Lack of Capacity: CPLR 3211 (a) (3)

The gravamen of the moving defendants’ motion is that plaintiff does not have the capacity
to maintain this action because he did not disclose it in his bankruptcy proceeding. In opposition,
plaintiff argues that the moving defendants failed to réise the affirmative defense of lack of
capacity in their responsive pleadings and did not move to amend their answers, and, therefore,
such defense is waived. Plaintiff also argues rt'hat, even if such elefense has not been waived, he

retains capacity to sue as a Chapter 13 debtor.
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A. Waiver of Capacity Defense' |
Pursuant to CPLR 3211 (a) (3), an action may be dlsmlssed on the ground that the party
asserting the cause of actlon does not have capacrty to sue The Frrst Department has held that,
“IpJlaintiff's fallure to 1nclude the cla1ms here1n 1n his bankruptcy petltlon when he knew or should
have known of them at that time, deprrves hrm of the legal capacity to sue....” Mathus v Bouton's
‘ Bus. Machines, Inc., 78 AD3d 476. ('i.st __Dept 2010).2 Hovvever, any defense based on lack of
capacity or standing to sue is waived'by' a party’s- failure to assert‘it in the answer or in a pre-
answer motlon to dlsmrss See CPLR 3211 (e) Symphony Fabrzcs Corp v Creations By Aria, Inc.,
111 AD2d 650, 651 (1st Dept 1985)
; The first-party defendants have all falled to _raise", 'the._ defense of capaéity or standing in
? their ’answers, have not moved to _amend thelr ansvvers,rand did not avail themselves of a pre-
~ answer motion to dismiss. Accordinély, they'have 5’11 vvarv'ed the affirmative defense of lack of -
capacity. |
L B. Lack of Capaclty and Chapter 13 Bankruptcy
Unlike the first-party defendants th1rd party defendant Nav111us Tile does assert and
preserve the defense that the clalms agamst 1t cannot be malntalned ‘pursuant to a dlscharge in
bankruptcy 3 See NYSCEF doc no. 104 at q 13. Nevertheless plalntlff’ s selectlon to file for.
Chapter 13 (payment plan) bankruptcy protect1on rather than under Chapter 7 (l1qu1dat10n) or
i Chapter 11 (reorganlzatlon) o_f the' bankruptc’y’ _code,»rdoes ‘not '_,s_tr_lp him of capacity to br1ng this

|

.

| action.
" :

2 The nuances between a plamtlff’s capacnty to sue under Chapter 7, Chapter 11, and Chapter 13 of the bankruptcy
- code are dlscussed in subsection B hereln .

3 The first-party action was dlscontmued agamst Navr]]us T1]e although the change in caption was never effectuated
to reflect such discontinuance. See NYSCEF doc. no.?22. .
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The Second, Third, and Fourth Depaﬁments have ruled 'that litigants in a Chapter 13
Barﬂcmptcy’ proceeding poééess the requisite capacity to ﬁmaintain | an action not listed in the
bankruptcy petition. See Nicke v Sch.wartzapfel. Partners, P.C., 148 AD3d 1168, 1170 (2d Dept
2017), citing Olick v Parker & Parsley Petroleum Co., 145F3d 5 13,515 (2d Cir 1998) (“Although
this Court Has not previous"ly rﬁled on the issue, we conclude that a Chapter 13 debtor, unlike a
Chapter 7 debtor, has standing to litigate causes of Aaction that are not part of a case under title
117); see also Collins v Surac_i, 110 AD3d_1214, 1215 (3d Dept 2013). Such rationale “...derives,
in part, from the fact that, ina Chapter 13 proceeding, ‘thé creditors' recovery is drawn from the
debtor's earnings, ﬁot from the assets of the bankruptcy estate; [hencé,] it ié only the [clhapter 13
debtor who stands to gain or lose from efforts to pufsué a cause of aétion that is an asset of the
bankruptcy estate.”” Collins v Suraci, 110 AD3d 1214, 1215 n 1 (citation omitted).

Further, the Second Circuit ‘fhas unequivocally held that a Chapter 13 debtor may pursue

 litigation evén if the action was not. listed a; an asset in the bankruptcy proceeding.” Taylor v City
of New i’ork, 28 Misc 3d 1225(A) (NY Counfy, Sup Ct 2010), citiﬁg Olick v Parker & Parsley
Petroleum Co., 145 F3d 513, 515 (2d Cir 1998). It ié well settled law in the Appellate Division,
First Department that when issues arise under the Bankruptcy Act, federal decisions are cohtrolling
“...even if they are in cbnﬂict with our own decisio.ns.”‘ Brenen v Dahlstrom Metallic Door Co.,
189 AD 685, 688 (1st Dept 1919). De;,fendants cite to Gray v City of New York, 58 AD3d 448, 449
(1st Dept 2009) for the propbsitipn that a bankruptcy. debtor cannot sﬁe on a cause of action not
listed as an asset no matter ﬁnder which chapter of the bankruptcy law he filed. However, the
Second Circuit’s holding in Olick, 145 F3d 513, and its progeny are controlling, despite .the

apparent conflict with the First Department’s own decisions.
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Accordingly, a Cnapter 13 debtor haa capacity to sue on a cause of action 'even if that claim
was not listed as an asset in the bankruptcy proceedmg See T aylor v City of New York 28 MISC
3d 1225(A) (NY County, Sup Ct 2010); 011ck v Parker & Parsley Petroleum Co 145 F3d 513,
515 (2d Cir 1998): Thus, Navillus T11e s defense that the claims against it cannot be maintained
pursuant to a dischatge in bankruptcy 1s vunavail'ing;, as plaintiff, aé a Chapter 13 debtor, retained
his capacity to sue.* | |

I1. | Documentary Evidence:rCPLR 3211 (a) (1)‘

Similarly, the‘ 'documentary evidence pet'taining to vplaintiff" s bankruptcy filing does not

utterly refute the al.legations in the cemplaint. See CPLR 321 1 (a) (l)l.aiA motion pursuant to CPLR

. 3211 (a) (ll) may be appropriately granted only .where the decnmentary evidence ntterly refntes
plaintiff's factual allegations, »conclusively establishin'g a defense as a matter of law. See Goshen v
Mut. Life Ins. Co. of New York, 98 NY2—d 314 (2002).. ]

The moving defendants argue that plaintiff’s bankruptcy petition and the conﬁrmation‘of
his bankruptcy co"nclu’sively demonstrate that the claims sh'ou-l-d be dismissed fot plaintiff’s lack of
capacity. However, as discussed supra, the first party defendants have not preserved such
affirmative defense nor is such defense meritorious. v'll‘herefqre, the complaint is not dismissed on’
such ground.

Im1. Judlc1al Estoppel CPLR 3211 (a) (5)

Lastly, moving defendants assert that CPLR 3211 (a) (5). bars plalntlff s recovery, argumg
that his causes of action may not be mamtamed because of judicial estoppel. They argue that
because pla1nt1ff did not disclose his personal 1nJury lawsuit as an asset in his bankruptcy petition,

he is precluded from pursumg this action. Essentlally, movmg defendants argue that plaintiff

4 The same rationale would apply to the ﬁrét—party defendants if they had preserved their defense of capacity or
standing, rendering any proposed amendment to include these defenses futile.
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cannot disavnw the existence of this action wﬁile also actively pursuing it. The moving defendants
further argue that the Chapter 13 nlm, wnicn was judicially conﬁrmed, failed to take intn account
any potential monies recovered in this suifc, _amd, so; ;this ac_t-ion éannot sﬁrvive. '

In oppnsition, plaintiff argues that judicial estoppel doés not yét inure here because no final
determination has been made By the .'bankruptcy: judge. Furfher,‘ plaintiff asserts that he has
amended his bankruptcy schedule, wher_ein he now lists the; instant action. See .NYSCEF doc. no.I
200. o L

In the bankruptey context, the doctrine of judicial éstbppel “...bars a party from pursuing
claims not listed in a bankruptcy proceéding that resulfed in the party’s dincharge.” Koch v
National Basketball Ass’n, Inc., 245 AD2d 230 (1St De};:t 1997) (citations -omitted). Judicial
estoppel “...does not apply in the absence pf a final vdetennination in' the bankruptcy proceeding
endorsing the party's}inconsistent position cnnceming his of her assets.” Id. at 231.

Here, the final determination in the nankruptcy proc;eéding does not endorse the plaintiff’s
allegedly inconsistent position in both pursuing this action and failing to list it in his bankruptcy
petition. Although plaintiff s;:emingly abandoned this action by failing to list if,' he la:ter amended
his petition to include this matter. See NYSCEF doc. no. 200, Amended Schedule A/B, filed July
12, 2022. The bankrupfcy court issued an 6rder of disvchargenearly a year later','on' June 30, 2023.
See In Re Ge}:ri'sh, Case No.l9'—2213.4, doc. no. 67. -Such discharge constitutes the final
determination and does not endorse plaintiff’ s inconsistent pnsitiqns, given his amended petition.

Therefore, the moving defendants’ ‘motion to dismiss on the basis of judicial estoppel is denied.

Motion No. 005
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IV. ~ Conclusion
Accordingly, it is . '- ‘ s .

ORDERED that the motlon to drsmrss of 56 Leonard LLC Lendlease (US) Construction

LMB Inc and thlrd—party defendant Navﬂlus Tile Inc d/b/a Navillus Contractrng is denied; and |

it is further - - [

ORDERED that such denial is without prejudice to, seek'_redress through bankruptcy court, |

if avarlable and it is further

ORDERED that counsel are d1rected to e- ﬁle a proposed status conference order w1th

respect to all outstanding discovery_ on o_r be'for'__e,.’October-3l, 2_023. A courtesy copy of such

proposed order shall also be e-mailed directly to ﬁsf_c-partl2-clerk@nycourts. goy;_ and it is further

ORDERED that if counsel are unable to COnsent'to ad‘i-scovery schedule 'counsel shall file -

~ ajoint letter with the Court via NYSCEF on or before October 31 2023 requestrng a d1scovery -

conference and outlmlng the reasons that an agreement could not be reached A courtesy copy of

such letter shall also be e—malled drrectly to sfe- part12 clerk@nycourts gov; and it is- further

: ORDERED that the matter is to be scheduled for a control date on October 31 2023 with
no appearances necessary.

~This constitute‘vs‘the decision and order of the Court. o

9/27/2023 AL
DATE o LIE A. STRQTH, J.S.C.
CHECK ONE: o CASE DISPOSED o I x 'NON-FINAL DISPOSITION '
e 'GRANTED . E DEN[ED - GRANTED IN PART ‘ D OTHER
APPLICATION: o SETTLE ORDER . - ' ' SUBMIT ORDER S
CHECK IF APPROPRIATE: INCLUDES TRANSI%ER)REASSI'GN" 7| riouciary aproinTmENT D REFERENCE -
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