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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 41

TROCOM CONSTRUCTION CORP.,

Plaintiff

-against-

Index No. 650262/2015

DECISION AND ORDER

CITY OF NEW YORK, CONSOLIDATED‘EDISON

COMPANY OF NEW YORK, INC.,

CITY SUBWAY,

Defendants

LUCY BILLINGS, J.S.C.:

I. BACKGROUND

The parties’ dispute
portions of Fulton Street

Nassau Street from Fulton

Manhattan. Pursuant to a

and EMPIRE

relates to a project reconstructing
from Church Street to South Street and

Street to Spruce Street in lower

contract between plaintiff'and

defendant City of New York, this cohstruction project included

roadway reconstruction, pavement marking, sewer manhole

reconstruction, installation of sewers, a new water main, catch

basins, sidewalk replacement, traffic"signals, street lighting,

and private utilities work.

Plaintiff sues defendants City of

New York, Consolidated Edison Company of New York, Inc., and

Empire City Subway. Plaintiff claims the City breached the

parties’ contract by (i)

failing to pay plaintiff for additional

work plaintiff agreed to perform,A(Z) forcing_plaintiff to
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perfofm edditionai work worth elmost $1.3vmiilioﬁ, and (3)
failing te reimburse piaintiff'for the prevailing wages that the
United States Department of Labor determined fe be owed to
pedestrian flaggefs oﬁ the job.f Plaintiff also claims the
partieS’ mdtqal mistake regardiﬁg the pay due to the flagders and
the City’s obligation to reimburse‘plaihtiff and seeks ai

declaratory judgment regarding the rate of pay for a flagger and

the reimbursement for the additidnsl wages paid."Plaintiff

claims all three defendants bteached the contract by causing

delays in the perfofmance of fhe contract, requiring plaintiff to
perform extra Work and incué'additional dostsﬂ‘ Finally,
plaintiff claims breaehes of the contrabt by the City and
Consolidated Edison in failing fo pay plaintiff.$16,000 to cover
increased costs fof_specificAitems of utility work in plaintiff’s
coﬁtract bid that_reduired special equipﬁent, methods,vor care,
Each defendanﬁ now moves for'summary judgment dismissing sll

claims against that defendant.»'C.P.L.R. § 3212(5).

IT. SUMMARY JUDGMENT STANDARDS
To obtain summary judgment, defendants must make a prima
facie showing of entitlement to judgment as a matter of law

through admissible evidence eliminating all'material factual

'issues. C.P.L.R. § 3212(b); Bill Birds, Inc. v. Stein Law Firm

P.C., 35 N.Y.3d 173, 179 (2020); Friends of Thayer Lake LIC v.

Brown, 27 N.Y.3d 1039, 1043 (2016); Nomura Asset Capital Corp. v.
A
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Cadwalader, Wickersham & Taft LLP, 26 N.Y.3d 40, 49 (2015); Voss

v. Netherlands Ins. Co., 22 N.Y.3d 728, 734 (2014). If

defendants fail to make this evidentiary showing, the court must

deny their motions. Vst V. Netherlands  Ins. Co;, 22 N;Y.3d at

734; William J. Jenack Estate Appraisers & Auctioneers, Inc. v.

Rabizadeh, 22 N.Y;3d 470, 475 (2013); Vega v. Restani Constr.

Corp., 18 N.Y;Bd 499, 503 (2012); Dorador v. Trump Palace Condo.,

190 A.D;3d 479, 481 (1lst Dep’t 2021). Only if defendants meet
this initial burden, does the burden shift to plaintiff to rebut

that prima facie showing by producing admissible evidence

sufficient to require a trial of material factual issues. Bill

Birds, Inc. v. Stein Law Firm, P.C., 35 N.Y.3d at 179; De Lourdes

Torres v. Jones, 26 N.Y.3d 742, 763 (2016); Nomura Asset Capital

Corp. v. Cadwalader Wickersham & Taft LLP, 26 N.Y.3d at 49;

Morales v. D & A FQod Serv., 10 N.Y.3d 911, 913 (2008). In
evaluating the evidence for purposes of the summary Jjudgment

motions, the court construés the evidence in the'light most

favorable to plaintiff.' Stonehill_CaDital Mgt. LLC v. Bank of

the W;, 28 N.Y.3d 439, 448 (2016); De Lourdes Torres v. Jones, 26

N.Y.3d at 763; William J. Jenack Estate Appraisers & Auctioneers,

Inc. v. Rabizadeh, 22 N.Y.3d at 475; Vega v. Restani Constr.

Corp., 18 N.Y.3d at 503.

trocom923 » 3

4 of 10 - ]



“(FTLED__NEW YORK COUNTY CLERK 10/ 0572023 12:21 PNV | NDEX NO. 650262/ 2015

NYSCEF

DOC. NO. 327 o " RECEI VED NYSCEF: 10/ 05/ 2023

ITI. DEFENDANT_CITY’S MOTION FOR_ SUMMARY JUDGMENT
The contract between plaintiff and the City, which the
parties agree is authenticated and admiesible, required plaintiff

to provide to the City’s engineer a notice of claim for any

claimed damagesvfrom'project delays caﬁsed by the City within 45 .

" days after plaintiff_indurred the.damages.and to provide:

additional notice every 30 days afterward. Aff. of Hesham K?tby
Ex; 1, NYSCEF Doc. No. 144 (Standard Const;uction Contract) art.
11.1.2. The cenéract allowed_plaintifflto seek‘moﬁe_tlme to
provide the notice, but warned that: “On failgre of the
Contractor to fully comply with the fdregoing provisions, such
claims shall be deemed waived end no right to_recoﬁer on such
cleims shall eXiet.” ;g; Although plaiﬁtiff re?eatedly
emphasizes that.the bulk of piaintiff’s ciaims are for delays
caused by defendénts that extended plaintiff’s perfermance,of ﬁhe
contract, ﬁhe Sténdard Conetruction Conﬁract also iﬂeluded a
similar provieiohs'regardiﬁg plaintiff’s ciaims for'ether damages
caused by the Ci?y. Id. arts. 30, 56. Finally, the contract
also required blaintiff tolcooperate with tHe»head of the
contracting agency or the City Comptroiler in investigating
claims or disputes. Id. art. 30; -

The City eonteﬁds that plaintiff failed to proVide timely
netices of claimiand that any notice_pleintiff did pfovide

claiming damages failed to specify the nature and amount of

~~
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| damages attributéglé ﬁo sbecific delays or other causes or to
specify the nature of the delays or other caﬁses; Plaintiff also
failed to providé the details of its claims for délay damages
either in response to the Comptroller’s inquiry 6r in'disciosure
in this action. Aff. of Lewis R. Lear, NYSCEF Doc. No. 164, 99

2-3, 21, 23, 25,A33, 36. Plaintiff does not deny failing to

comply with the contractual notice requirements, but contends
that informal, actual, notice through meetings and correspondence

was sufficient and that plaintiff provided thousands of pages of

documents to the Comptrbller.

At best, the'evidence in the record demonstrates that
plaintiff simply complained of‘general delay, without specifying
the dates and specific causes of each delay, attributing it to
partiéular defendants, apbortioning their percenﬁages of fault,
other than 50-50% or 33—33~33%( or providing décumentary support.
Frequently piaintiff faulted defendants forldelays caused by.
weather conditions or nonparties such as the New York City
Transit Authority, private building owners, or archeologists,
without explanation of why defendants were reéesponsible. Whenever
plaintiff complained of delay, it was incumbent on plaintiff to
show that a particular delay actually delayed completion of the
project and did not run concurrently with independently caused
delays, but plaintiff made no such showing. The évidende'in_the

record, presented by the City, also demonstrates that plaintiff
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did not produce'responstve dccuments and'datarequired by.the
‘Comptroller to specify and”clarify plaintiff’sndamades. - Id. 99
21, 33, 35-36. | o S |

Even if suhstantial‘compliancerwith_the ndtice_requirements
was sufficient, nlaintiff’s ncncompliance:was nothjust to omit a
few required'detaiis/ but’was to forego.any notice;whatsoever
resembling'thevcontract requirements,b_Plaintifi;s current.
admitted inabiiity.to'specify the dates'plaintifffinCurred‘delays
or other damages cr to‘aéportion the ca%se of.the delays éﬁ other
damages among defendants with any'ptecision“bcints“up the
importance of prcviding the detailed ncttce cailed.for withinva

short period after the damages were incdtted;. The City thus

establishes a crima facie;defense:that piaintiff failed to_ccmply
with the Standard Constrnction_Contract tequirements regarding
notice to.the.City’svengineer.and-ccmpliance with the
Ccmptroller’s investigations into:any c;aim.

Despite plaintiff’s insistenCe that.the.cOnttaCtual notice
was unnecessary when the City received actual notice; Article. |
11.2 of the Standard Constructlon Contract spec1f1es that:
“Failure of the Contractor to strlctly comply with the
requirements of Artlcles 11 1.1 and 11 1.2 shall be deemed a
conclusive walver'by.the Contractor of‘anyhanduall claims er
damages for delay arising.ftom such:cohdition andth.right to

recover on such claims shall existﬁﬁ_ Kotpy Aff. Ex. 1. Article
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30 of the contract also provides that plantiff’s failure to

codperate with the Comptroller’s investigation constitutes a

waiver of plaintiff’s claims against the City. See Dart Mech.

Corp. v. City of New York, 68 A.D.3d 664, 664-65 (lst Dep’t

2009). These terms do not comprise a broad exculpatory provision
subject to exceptions. See Corinno Civetta Constr. Corp. v. City
of New York, 67 N.YiZd 297, 309 (1986). Instead, these terms

impose conditions precedent to this action. A.H.A. Gen. Constr.,

Inc. v. New York City Hous. Auth.,'92 N.Y.2d 20, 30 (1998); Tyrek

Hgts. Erectors, inc. v; WDF, Inc., 178 A.D.3d 631, 633 (1lst Dep’t
2019). As plainfiff fails to raise a material féctual issue that
plaintiff complied with the céntractual‘preréquisites to maintain
this action, the court considers plaintiff’s claims agaiﬁst
defendant City waived and grants the City’s motion for summary
judgment.dismissing plaintiff’s claims agéinst the City.

C.P.L.R. § 3212 (b).

Iv. TIHE MOTIONS FOR SUMMARY JUDGMENT BY CONSOLIDATED EDISON AN
EMPIRE CITY SUBWAY .

that plaintiff waived all claimsvfor damages against these
defendants by failing to comply‘with the notice of claim
prévisions’in plaintiff’s contract with the Cityi  In addition to
insisting that strict compliance with.the notice of claim
provisions was not required and that Cpﬁsolidated Edison and

Empire City Subway received adequate actual notice, plaintiff

Consolidated Edison and Empire City Subway .also maintain
trocom923 ’ ’ 7
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suggests that the notices of claim‘théﬁ_plaiﬁtiff'Ebntractually'
was required to p:ovide to the City's eﬁgineef were for only the
City’s benefit. While plaintiff admits that Consoiidated Edison
| and Empire City Subway were third party beneficiaries of thaf
contract, piaintiff gonﬁend§-that,that specific'requiremeﬁt was
not for their benefit, so~plaintiff's failure févprovide the |
required notictho the City did ngt waive plainﬁiff’s claims
| against Consolidated Edison and Empire City Sﬁbway.  These
defendants, howe%ér, point out that they would_havevbenefitted
from thé required notice, especially since many of plaintiff’s
claims implicatealthese_défendanfs‘as Qell as thé”¢ity. Had‘
plaintiff provided the required notice of élaiﬁtiff’s'claimed
damages, these défendants would have receivéd‘detailed |
information from the City abéut_the claims, giving these
defendants the opbortunity‘to enéage in thebcéntréctual
arbitration or other‘dispute:resolu£i0n process without‘resort to
litigation.

Morebver; in-Addenduﬁ No._6't¢ the contract, plaintiff
specifically agreed:that:  “Utilities are third party
beneficiariesﬂof thélcontract" and are “entitled to rély on ahd_
enforce any and all térms and conditions.”v Kotby Aff. Ex. 2,
NYSCEF Doc. No.vl45’(Addendum No..6), ar?. 3.6. Consolidated
Edison and Empife‘City Subway are defined'as fUtilities" in this

agreement. Id. art. 1.33.

7
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‘ Consequently, plaintiff also'fails”tbhfaise'a material

‘ factual issue that plaintiff complied with the contractual

}i prerequisites to;maintaiﬁ‘this action against- any of defendants.
The court considers plaintiff’s cleims against Consolidated
Edison and Empire City Subway waived and grants each of their
motions for summery judgment dismissing the claims against these
defendants. C.P.L.R. § 3212(b).

V. CONCLUSION

For the reasons explained above, the court grants the
motions by the .City of Nevaerk, Consolidated Edison Company of
New York, Inc., and Empire City Subway for summary judgment

dismissing plaintiff's claims'against each defendant. Id.

DATED: September 28, 2023 ' .
' [ 0WU/}WP“1$

LUCY BILLINGS, J.S.C.

LUCY BILLINGS
J.s.C.
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