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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : COMMERCIAL PART 8 
. - . ·-----·-·. --< ------------ ·---- ·--------: -4 
POLISHED. COM INC., f/k/ a GOEDEKERINC. COM, 

Plaintiffs, 

- against -

MOSHE NAOULO, 
Defendant, · 

---- ------ ---------------- -------- -- -x 
PRESENT: HQN. LEON RUC::HELSMAN 

Index# 505712/2023 

Octohe.r 10, 2.023 

Motion Seq. #1 & #2 

The plaintiff has moved pursua:nt to CPLR §3211 seeking to 

dismiss c·ounterclaims .filed by the defendant. The defendant has 

oppose the motion. ,Papers were submitted hy the parties and 

after reviewing all the arguments this court now makes the 

following determination. 

According to the complaint the plaintiff sells home 

appliances and the .defendant was employed there as a salesperson 

from August 2.2, 2017 until January22., 2023:. The complaint 

alleges the defendant purchased products from the plaintiff and 

sold them to his own clients. The comp],aint alleges he was 

warned that such activities were prohibited by the company, 

however, the defendant ignored those warnings and i::::ontinued to 

purchase such goods and sell them to his own customers. The 

complaint alle·ges one cause of action for conversion. The 

defendant has asserted counterclaims alleging breach of contract, 

defamation, attorney's fees and punitive damages. As noted the 

plaintiff has now moved seeking to dismiss the counterclaims. 
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Conclusions of Law 
It is well settled that upbn .. a motion to dismiss the court 

·:TTtust dete.rm.i;.ne, .accepting the all.~gations of the c,oµpteri.:lc:!.ims o;l.S 

true, whether the defendant .can succeed upon any reasonable view 

. . 

o'f tho·se facts (Davids v. State, 15-9 AD3d 987, 74 NY.$3d 288 [2d 

Dept .. , .2018]). Further, all the allegations in. the ·coui1terclc.1i:fu 

are deemed true and all reasonable inferences may be drawn in 
. . . . . . 

favor of the defendarit (Dunleavy v. Hilton Hal.1 Apartments: Co .• 

LLC, 14· AD:3d 479~ 789 NYS2d: 1 .. 64 [2d Dept.~, 2Q.05J) • 

The first two counterclaims a.llege breaches o:{ contract due 

to th!:'= ·failtt,te of the .Plainti.ff to. pay the defendant commi$sions 

eatned. The plaintiff seeks to di$rniss these. counterclairn.s on 

t.he two distinct g-rpunds.. Fir$t, that there .is no e·vidence that 

corrirtl:issions are eveh owed and second, that there wc;ts. no .expre:;:rs 

or implied contract between the parties. 

·paragraph 24 of the ameJided .answer· s.tate's that "defendant 

procured sales while employed with Plaintif:f1 whic.h. ;required 

Plaintiff .to provide De.f endant with cornmi ss ion" (see, Amended 

Verified Answer, !24 [N:fSCE:F Doc .. No. 13].) • ·T.:he mere f9-ct the 

plaintiff disputes the veracity o:E the· assertion does not render 

the counterclaim :devoid of merit. Indeed, as with any claim 

asse.rted •in a cQmpl.c:3:i.nt, they a:re d.e.e.med t:pJe. Of course, 

fu:i:the.r .discovery will explore the nature ahd amount of any 

commis.sions owe.ct, how.ever, at tn.is jugctur.e the claim has me:rit. 

Furthermore, there are surely question's whe.ther an implied 

2 
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contr-ac1: ex,ists t>~·tween the p-a:tti.~s. AP .implie.d contract is 

"just as binding .?-.s an_ expre_ss. contract a.rising: from declared 

intention; s.ince .in the law there .. is no distinction betwee.n 

agr.eemfl;nts .made by- word~- and those;! made ·by co.ii.duct" (Serri.zura v. 
. . 

Jeinzura, 36 NY2d 496; 369 NYS.2d 400 [1975]). Fc:ir an implied 

c·ontract to be valid it -must cont.a-in ali the elements of a 

c.ohtract including mutual as·s·ent, -conside.:ta:tion, capacity and 

legality of subject matter (Maas v. Cornell University, 94 NY2d 

87; 6!;1-~ NYS.?d 716 [199'9]}. ·There. is no dispute the- defendant was 

employed by the _p·iaintif f f-o.r over five: years.. Tha.t. sure..ly 

raises questions an imp:Lied contract existed. While it is true 

that an imp.lied in fc1ct coii.tr:a-ct can be created by .c-ohduct 

b.etweeh the parties, no such implied contract can exist where an 

express contra{::t covers -the sul:)jec::t matte± (O' Grady ·v. Bluecrest 

"Capital. Management LLP_, 111 ·F. SUpp2d 4 94 [ S. D..-N. Y. 2-015]) . 

Therefore, since there cannot be an express and implied .contre1ct 

-g.overning the same conduct and in fact there i"i3 ho expre-s.s 

contrac:t be-tween ~he pa.rt.ies., the m9t.ion seeking to dismis_s the 

first counterclaim is ·granted·. The' motion seeking to dismiss tl:re 

s-econd ·countercl·a;im is. consequently deni.ecl. 

Turning to the defamation counterclaim, to e·stablish a cause 

of action for ·def amat.ion,. the party must allege, :t:hat there wa.s a 

"0.J false statement, [2] .publii;,hed without privilege or 

authorization to a third party, [3J constitu:ting f,3.ult as judged 
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by, at a rninirnµrn, a negligence standard, and [4] it must either 

cause special harm or constitute defamation per se'" (Epifani v. 

Johnson, 65 AD3d 224, 882 NYS2d 23.4 [2d Dept., 200 9] ) . Further, 

to successfully plead defamation the complaint must provide the 

time, pla:ce and manner bf the defamation (Btiffolino v. Long 

Island Savings Bank FSB, 126 AD2d 510, 510 NYS2d 628 [2d Dept., 

1987 U . Moreover, the defamation cannot be non-actionable 

opinion (Colantonio v. Mercy Medical Center, 73 AD3d 966;. 901 

NYS2d 370 [2d Dept., 2010). 

The third counterclaim does not allege any spec:ific 

statements by tti.e p1aintiff at all. The counterclaim merely 

alleges that the plaintiff and its agents and employees "made 

fa 1 se statements, orally and/ or in writing,; ag ai ns t the char a ct er 

of Defendant and/or Defendant's business" (see, Amended Verified 

Answer, !J12 8 [NYSCEF Doc. No. 13] ) . The speci fie .. def amatory 

statements are not explicated nor is th.e manner or method in 

which those statements were allegedly made, Further, the general 

gist of· the statements, namely that "Defendant proc.ures payments 

and dOesn' t ship or send the merchandise being pci.id for"• (.§.§.§., 

Amended Verified Answer, ')[32 [NYSCEF Doc. No. 13]) is too vague 

to satisfy the specific requirements of defamatioh. Moreover, 

those statements are nothing more than opinions and are not 

actionable as defamation. Therefore, the motion seeking to 

dismiss the defamation counterclaim is granted. 
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The counterclaim seeking attorney's fees is imp:toper since it 

is not contractually mandated and cannot be maintained as a 

separate cause of action (La Porta v. Alcara, Inc., 142 AD3d 851, 

38 NYS3d 20 [ 1st Dept., 2016]. Therefore, the motion seeking to 

dismiss that counterclaim is granted. Likewise,. punitive damages 

are: not recoverable in an ordinary breach of contract case (see, 

Rocanova v. Equitable Life Assurance Society of U.S., 83 NY2d 

604, 612 NYS.2d 339 [1994]). There are no allegations the breach 

of contract alleged is of such a degree as to involve a "fraud 

evincing a 'high degree of moral turpitude' and demonstrating 

'such wanton dishonesty as to imply a criminal indifference to 

civil obligations'" (id) that such punitive damages may be 

appropriate. Therefore, the motion seeking to dismiss the 

counterclaim of punitive damages is gxanted. 

The last counterclaim is tortious interference with 

prospective contractual relations. To establish this tort the 

defendant must demonstrate the plaintiff engaged in culpable or 

wrongful conduct which interfered with a prospective contractual 

relationship between the defendant and a. third party (see, Lyons 

v. Menoudakos & Menoudakos P. C.,: 63 AD3d 8 01, 880 NYS2d 509 [2d 

Dept. 1 2009]). Culpable conduct has been defined as conduct that 

is a crime o:r an independent tort and includes physical violence, 

fraud, misrepresentation and economic pressure (Smith v. Meridian 
. . . 

Technologies Inc., 52 AD3d 685, 861 NYS2d 687 [2d Dept., 2008]). 
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The wrongful Cbnduct ca·nnot -consis·t. of simple _pe:i;suc}sion 

( Godi.nger Silver Art Ltd. , v. Hirschkorn, 4 3 3 .F. Sµpp3d 41 7. 

[E.D.N.Y. 2Ql9l). Thu·s,. it must involve. conduct that is either: 

an independent crime or tort or done sol:ely ou_t of ·-malice or pone 

W:i th extreme anci unfair economic pressure (Garson Optical Inc. , . 

v. Prym, 11. F.SU:pp3d 3.17 [E~D-.N.Y. 2014}"). 

In this cas .. e there. haver been rit:r alle·gat.ions the plaintiff 

committed any Crimes and there are no allegations of' fraud, 

misrepresentation or e.conomic;; :pre:~:s-u,re .or othei torts. ·Further_,. 

thE!re _have been ,n.o allegations the defendant- acted solely out o.f 

malice .ot utilized extreme and unfair p.1;essures. Merely .acting 

·''without j·u_stific.ationi' ·.or .with ''-wr.ongfu1 me:~ns,,. (se·e, Amended. 

VerifiE:=d Answer, SPl54, 55 [NYSCEF Doc. No. 13]) does not establish 

the tott of torti:ous interf:erence with .prospective contractual 

r-elat;i.o.ns. The: co.unte.rc:19-im_ does- ~-·ssert ·the plairiti.ff acted with 

"fraud" and, ''mis repre s errta: ti.on" ( id at CJf 5 6) however, that 

concl·us.ory· assertion i_s insu_f_ficie_nt ,to. e-stabl_isl1. this t_ort. 

ThereforE:, the motion seeki.n9 to dismiss the last couht;:.$r~laim is 

granted. 

'r:tnis, all of the .c·ounte.rclaims. are dismhi'.·sed ex.cept the 

breach of implied contract concerning any unpaid commissions. 

So ordered. 

DATED: October 10, 2023 
B.ro'oklyn N . .Y. .• Hon. Leon Rll.chelsmah 

JS-C 
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