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SUPREME COURT OF TJiE STATE OF NEW YORK 
COUNTY OF KINGS: GOMMERCIAL PART 8 
.. -. --- .. -·-·---· .... - .. __:_. -- . ---. -. -- .---. -- . --j,t 

TC SERVICES USA INd. a/k/a WOTC.COM, 
Plaintiffs, 

- agai;nst.,. 

IDEAL HOME HEALTH INC· . . I" , 

Defendant, 
--- ... ·-------· ----. ;--·-·-· . ---------... -- . ·-- .x 

PRESENT: HON. LEON iRUCHELSMAN 

Index# 509272/2023 

Oct·ober 17, 2023 

Motion Seq. #1 

The plaintiff has moved pursuant to CPLR §3211 seeking to 

dismiss counterclaims filed by the defendant. The defendant has 

. . i 

opposed the motion.: Papers we.r.:e submitted by the parties and 

arguments he1d. A:trter reviewing all the arguments this court now 

makes the· following determination. 

According to ~he, complaint, on October 7, 2021 the defendant 
! . . 

hired the plaintif~ to obtain Internal Revenue Tax Credits, 

specifically Federc\.l Employee Retention Tax credits [hereinafter 

. ' 
ERTC] ) . Initially,; the parties agreed the plaintiff would be 

paid fifteen percent of all credits recovered and later that 

amount was recluced!to twelve percent. The complaint alleges the 

plaintiff obtainedicredits in the amount of $4,734,921.38 and 

sought a twelve.percent fee in the amciunt of $568,190.56. The 

complaint alleges the plaintiff performed another similar service 

. . i . . 

and was never paidiand that other similar services will incur 

fees to the plaintiff when the defendant files their tax returns. 

The complaint alleges defendant refused to pay the amounts sought 

and instituted this la:wsuit. 'I'he complaint alleges causes of 
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action for breach o.f contract and account stated. The defendant 

artswe.red the cdmpl~int and asserted counterclaims alleging fraud 

and deceptive J:msiness practices pursuant to General Business Law 

§349. The plaintiff has now moved seeking td dismiss those 

counterclaims and, i as noted, the defendant opposes the motion. 

Conclusions of Law 

It is well S$ttled that upon a motion to dismiss the court 

must deterrnine, actepting the allegations of the counterclaims as 

true; whether the qiefendant can succeed upon any reasonable vie-t1 

of those facts (Davids v. State, 159 AD3d 987, 74 NYS3d 288 [2d 

Dept. , 2018:] ) . Further, all the allegations in the counterclaim 
. . 

are deemed true and all reasonable ihferen.ces may be drawn in 
. . 

favor of the de fend.ant (Dunleavy v. Hilton Hal L Apartments Co . , 

LLC, 14 AD3d 479, 789: NYS2d 164 [2d Dept., 2005]). 

To suCcessful+Y plead on a claim of fraudulent inducement, 

it must be shown that there was a knowing misrepresentation of 

material present f$.cts; which were i.ntertded to deceive another 
' 

party and induce that party to act on it, resulting in injury 

( see, Piccoli v. Cerra Inc., 216 AD3d 1188, 190 NYS3d 424 [2d 

Dept . ·' 2 02 3] ) . Ho~ever, the party a 11 e g ing the fra udul en t 

inducement \\is exp~cted to exercise ordinary diligence and may 

not claim to have teasonably relied dn a defendant's 

representations [or silence} where he [or she] has means 
; 

2 

[* 2]



FILED: KINGS COUNTY CLERK 10/17/2023 12:25 PM INDEX NO. 509272/2023

NYSCEF DOC. NO. 40 RECEIVED NYSCEF: 10/17/2023

3 of 6

available to him [or her) of knowing; by the exercise bf ordinary 

intelligence, the truth or the real quality of the subject of the 

representation" (Feldman v. Bryne, 210 AD3d 646; 178 NYS3d 525 

[2d Dept., 2022]). i Therefore, where the party can verify the 

representations witlh due diligence there can be no cause of 

action for fraudul~nt inducement (Avery V; WJM Development Corp., 

197 AD3d 1141, 153 !NYSJd 511 [2d Dept., 2021]) . 
; 

The fraud in fhe inducement counterclaim alleges that 

''plaintiff represerited that it provided specialized skills and 

expertise in -obtaitjing ERTC that could not be performed by 

Defendant in the 01;dinary course of its business" (see, Verified 

Answer with CountE?lfclaims, 1][35 [NYSCEF Doc. No. 8]) 1 The 

counterclaim alleges that in fact no such specialized skill was 

required and thus the plaintiff induced t:he defendant to agree to 

the unnecessary contract. 

However, the i:;;xistehce of the ERTC and the manner in which 

they could be obtained were matters of public record (§.s§., 

Urstadt Biddle Properties Inc., v. Exc.elsior Realty Corp., 65 

AD3d 1135, 885 NYS2d 510 [2d Dept., 2009]). Thus, the defendant 

could have easily referred to such information to determine 

whether it was nec~ssary to hire the plaintiff. The defendant 
! 

argues that, in tr~th, at th.e time. the agreero¢nt was entere:d on 

October 7, 2021 it!had no way o.f knowing it coulci obtain any of 
i 
' : 

the creclits without hiring plcl.intiff~ However, the Internal 
! 

3 
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Revenue Service guidance all predates the contract entered into 

between the parties and surely, with ordinary intelligence, the 
; 

defendant could have discovered whether it could have engaged in 

the process itselfJ 

Next, the clefe:ndant argues that even if that guidance was 

available, the pla~ntiff never informed the defendant. of the 

risks of seeking E~TC. The specific risks the defendants 
; 

references is essetj.tially the fact that taxes are required to be 

paid upon receipt 6f any credits and tax returns filed, 

therefore, required arriendrrients. However, that can hardly be 

Classified as a "r:(.sk". Rather, the fact taxes had to he paid 

upon receipt of any credits merely means the credit was thereby 

reduced. That is not a risk whereby the omission of that 

information amount$ to fraud. The defendant may have an argument 

that the amount owed to the plaintiff should be reduced 

accordingly and this issue rna:y he appropriate as a defense to the 

exact amount sought by plaintiff. Of course, the strength of 

that argument will: depend .ori the. langtiage of the agreement 

' 

entered between th~ parties. Indeed, further discovery will 

clarify that issue I if at alL In any event a minimization of a 

credit received ca~ haLdly be termed a risk surficient to create 

a claim of fraudulent representation. 

Therefqre, sirce the t:iefendant could have easily discovered 

the nature of plaintiff's work arid whether in fact such work was 

4 
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of an expert natur~ or even required at all, the motion seeking 

to dismiss this counterclaim is granted. 
; 

Turning td the motion seeking to dismiss the countero1aim 

based upon General !Busines.s Law §349, it is well settled that to 

pursue a claim based upon General Business Law §349 the plaintiff 

must establish the!challenged act or practice was consumer 

oriented, that it was misleading in a material way and that the 

plaintiff sufferediharm as a result of such practices (Stutman v. 

Chemical Bank, 95 ~Y2d 24, 709 NYS2d 892 [2000]). 

Concerning General Business Law §349 "in the case of 

omissions in partiq.ular ... the stat:.ute sµrely does not require 

businesses to asce_lftairt consumers' individual needs and guarantee 

that each consumer;has all relevant information specific to its 

situation. The scenario is quite different, however, where the 

business alone possesses material information that is relevant to 

the consumer and fails to provide this information;' {~, Oswego 

Laborer's Local 214 Pension Fund v. Marine Midland Bank N. A., 85 

.NY2d 20, 623 NYS2ci; 529 [1995]). Thus, there cah. be no cause of 

action where "a consumer could not reasonably obtain such 

information" (Paradowski v. Champion Petfoods USA Inc., 2023 WL 

3829559 [2d Cir. 2923]). Thus, there really can be no deceptive 
; 

pract:i.ce.s where th§ information that supports: allegations of 

decept:ion were readily avai.lable to the defendant. 
i . 
' : 

As already ~xplained, the plaintiff~s ~ork ~as not 
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misleading at all where the defendant had the ability to consult 

with Internal Reveriue guidelines and make an informed decision 

whether they still !wised td hire the plaintiff. Therefore, the 

plaintiff did not engage in any deceptive practices at all. 

Consequently, thisicounterclaim is dismissed as well. 

Thus, the mot~on seek,ing to dismiss the coUnterclaims is 

hereby granted, 

Sb ordered. 

ENTER: 

Dated: Octobe~ 17, 2023 
Brooklyn, N. Y .•. 

............................. ·---'-------

6 

Hon. 
JSC 
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