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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL PART 8 
--------- -------- :-- ---- -------------- X 

SRfGHTON BUILDtR-LLC,, 
Plaintiff, Decision and order 

- against - Index No, 510225/2023 

BEDFORD LANDSCAPE CONTRACTORS; LLC, 
LEV FELDMAN; and PLAY SOLUTIONS, INC., 

Defendants, October 10, 2023 

PRESENT: HON. LEON,RUCHELSMAN Motion Seq. # l 

The de-fendant :Bedford Landscape Contractors LLC has moved 

pursuant to CPLR §3211 seeking to dismis_s the complaint. The 

plaintiff has opposed the motion. Papers were submitted by the 

parties and after reviewing all the arguments this court now 

mal<:es the following det:ermination. 

According to the complaint, on October 15, 2020 the 

defendant Bedford, a construction company hired by the City of 

New York to perform various work throughout the city, hired the 

plaintiff as a subt:ontactor. Same payments were made to the 

plaintif£, however, the plainti.ff asserts they are still owed 

$662 1 695..17 for work performed. The plaintiff has asserted 

causes of action for breach of contract, quantum meruit, 

conversion, breach of fiduciary duty, breach of good faith and 

fair dealing and the faithless _servant _doctrine. The defendant 

has now moved seeking to dismiss the complaint ·arguing the 

pLs.in-J::iff ha_s failed to allege any cause Qf .action. As noted, 

th¢ plairitiff o~~cis~s the ~otion. 
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Conclusions of Law 

It is well settled that upon a motion to dismiss the court 

must determine, accepting the allegations of the complaint as 

true, whether the patty can succeed upon any reasonable view of 

those facts (Ripa v. Petrosyants, 203 AD3d 768, 160 NYS3d 658 [2d 

Dept,, 2022] ) . Further, all the allegations ih the complaint are 

deemed true and all reasonable inferences may be drawn in favor 

of the plaintiff (BT Holdings, LLC v. Village of Chester, 189 

AD3d 7 54, 137 NYS2d 458 [2d Dept.; 2020]) • Whether the complaint 

will lat:er survive a motion for summary judgment, or whether the 

plaintiff will ultimately he able to prove its claims, of course, 

plays ho part in the determination of a pre-discovery CPLR §3211 

motion to d_ismiss (~, Redwood Property Holdings, LLC v. 

Christopher, 211 AD3d 758, 177 NYS3d 895 [2d Dept., 20221). 

The complaint alleges the plaintiff eritered irito "several 

subcontractor agreements" to furnish labor and materials and has 

not been paid for some of the work performed (see, Verified 

Complaint; 'lfl 6 [NYSCEF Doc. No. 1] ) . Thus, ih order for a valid 

contract to exist there must be mutual asset, commonly defined as 

a meeting of the, minds (Express Industries and Terminal Corp., v. 

New Yo-rk State Department .of Transportation, 93 NY2d 584, 6.93 

NXS2d 857 [1999]) . · Such mutual assent mus.t sufficiently­

demonstrate that the parties have agreed to all essential terms 
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(id.) . 

"The defendant: ·<;i.dmi ts that they did hire the pl-a-intiff for 

some ·work. Thus, defe.n:ctant asserts that ''BedLord did. utilize 

Plaintiff on a limited basis to source la.bot for certain discrete 

elements of certain playgrounds on the. Projects, and it r:iaid 

·Piainti.ff for tho.i:H~ li_mited logistics,. and cohsulti11g se.rvices as 

and when performe'd'f (-se·e, Reply Metnor-andu_m, pages 1, 2' [NY.SCEF 

Do.c ~ No. 2Z]) . Howeve.r, the defendant argues the scope ·of the 

work sought by the plaintiff wc3.s never agreed to by the 

defenda:rtts and the C:oritr:acts submitted were neve:r s.igneq.._ While 

tha,t .is surely t_ru.e, t-h.e defendant ha,s admitted te, -hiring. and 

pay.in.g the pla,in:tiff for some work- per.formed basecl upon, ·those 

unsigned contracts. Thus, there are questions of fact, which 

cannqt )Je decided at thi.s time, the extent to which, if any, 

f.urth-er agreement-a- we.t-e entered ipto between the pµrti:_e:$. The 

:de·f end.ant' s mere denia.l that rib furthe.r contracts were ·entered 

into:. i_s not a basiis· t,.o .q:onclude there are no viable. causes of 

acti.on., Surely, the. J?l.ai.nti.ff should be afforded an: opportunity 

to pursue its clairn that it performed rriore work and should be 

cpmpensated accordingly.. Discovery- will undoubtedly s·.erve to 

verify the existence·, ,_of these claims.. _Therefore, based o.n the 

foregoing, the motion seeking to dismiss the fi:i:s-t cause of 

action is deni_ed. 

Turning to the cau:se o.f action for quantum meruit, it is 

3 
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well settled that a plaintiff may file an action for quantum 

meruit as an alt-ernative to a breach of contract claim (see, 

Thompson v. Horowitz; 141 ADJd 642, 37 NYS3d 266 [2d Dept., 
. . 

2016]). "To be entitled to recover damages under the theory of 

quantum tnerui t, a plaintiff must establish: " ( 1) U1e performance 

of services in good faith, (2) the acceptance of services by the 

person or persons to whom they are rendered, (3) the expectation 

of compensation therefor, and {4) the reasonable value of the 

services rendered" (F and M General Contracting v. Oneel, 132 

AD3d 94 6, 18 NYSJd 678 [2d Dept., 20151) . Notwithstanding, it is 

well s·ettled that a subcontractor that performed construction 

work under an express contract with a general -contractor or 

another subcontractor cannot recover damages on a theory of 

quantum meruit since an express contract governs the work 

involved (see, R & B Desiqn.convepts Inc., v. Mwenqer 

Construction Company Inc., 15J AD3d 864; 60 NYSJd 364 [2d Dept., 

2017]). 

Siric:e the plaintiff has asserted that other contracts were 

relied upon by the parties and that those very contracts govern 

the work performed in this case, the quantum meruit cause of 

action is improper. Consequently, the motion seeking to dismiss 

this cause of action is g:rahted. 

Turning to tl1e motion seeking. to dismiss the conversion 

claim, where a conversion claim. arise.s from the same 

4 
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_ciri;:umstan9es as tlte· hr·each of- ·contract claim then :Such 

co,nve·r~don claim i~-: duplicative (Connecticut New York Lighting 

Company v. Maho s Bus ine:s s Managetnen t Company Inc. , 1 71 AD3 d 69 8 , 

98 NYS3d 101 [2d Dept,, 2019]). "To determine whether a 

conv!2l'xsion claim is duplicative, .eourts look both to the material 

facts. :upon which e·cich cl.aim is based ·--~nd to the all.e:ge:d injurie:;; 

for ·which damages are· ~o.ught" (Medegua ·LtC v. O'Neill a-nd 

Partners LLC, 2022 WL 2916475 [S.D.N. Y; 2022]). Irr this case the 

breach .of contract.claim essentially asserts the defend.ant owes 

the pl.aintiff money _fo.r wo.r:i<- perfp.rined. The conversion claim 

as.s.erts the defendant was paid from ·the g.enera.1 contr·a.ctor in 

wn.ich it worked on.behalf of the City of New York a-n:d fa.iled to 

forward the payments to plaintiff. Thus, the conversion claim 

re.lies upon the same facts as the breach of contract claim and 

seeks the same dama.ge.s. There£ or~:,. '~if Plain ti ff were to recover 

on e·ach claim, it 'woul.d in effect be paid twice'" (iq)_ ~ 

T-he plaintif.f a-r9ues that sin.,ce Bedford has be.en paid by the 

general contractor they are holding_ the funds in trust for the 

pia.intiff pursuant to Lien Law §70. I-iow:ever, both c.iaims, namely 

the. ·-br.e-ach of contra.ct and the conversi,on_ claim, at· the1r- core, 

see·k :t,h,e :e11nds t:o wh-i.c·h the plaintiff" cla-irri.s they ate. entitled 

for work pe·r-formed. Thus_, ·the plaintiff has essentially failed 

to present any basis for distinguishing betwe·en the two claims. 

Consequently, tr1e conversion cl.aim is duplicative of the breac:h 

5.-
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of contract claim and the motion seeking to dismiss both 

conversion claims is granted. 

Nextr the claim for punitive damages is improper. Punitive 

damages are not recove.rable in an ordinary breach of contract 

case (see, Rocanova v. Egui table Life Assurance Society of iJ. S. r 

83 NY2d 604r 612 NYS2d 339 [1994]). There are no allegations the 

breach of contract·alleged is of such a degree as to invqlve a 

"fraud evincing a 'high degree of moral turpitude' and 

demonstrating 'such wanton dishonesty as to imply a criminal 

indifference to civil obligations'" (id) that such punitive 

damages may be appropriate. Therefore, the motion seeking to 

dismiss any claims for punitive damages is granted. 

Concerning the next cause of actioh alleging a breach of 

fiduciary duty, it is well settled that when a claim for breach 

of a fiduciary <:luty is merely duplicative of a breach of contract 

claim where they are based on the same facts and seek the same 

<:lamage then the breach of fiduciary claim cannot stand (Pacella 

v. Town of Newburgh Volunteer Ambulance Corps, Ihc., 164 AD3d 

809, 83 NYS3d 24 6 [2d Dept., 2018]) . In this case the cause of 

action alleging any breach of a fiduciary duty is identical to 

the breach of contract clairn, namely that the defendants failed 

to pay them for work performed. Consequently, the cause of 

action alleging a ~readh of fiduciary fs di$mles~d. tikewise, 

the cause of action for .a breach of t~e c:iuty of good faith and 

6 
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fair dealing is duplicative of the breach of contract claim (se:e:, 

MORN Intelligence Living Wolfhome v. Hartford Financial Services 

Group Inc., 216 AD3d 409, 189 NYSJd 89 [Pt Dept., 2023]). 

Therefore, the cause of action alleging a breach of good faith 

anci fair dealing is dismissed. 

Lastly, concerning the cause o~ action asserting defendant 

Feldman was a faithless servant, that doctrine states that an 

agent Who owes a duty of fidelity to a principal and is faithless 

in that duty thereby forfeits compensation due {see, Phansalkar 

v. Anderson We,inroth & Company L. I?., 34 4 F3d 18 4 [2d Cir. 2003] ) . 

Further, pursuant to the ~octrine th~ e~ployer is entitled to a 

return of arty compensation paid to an -employee during the period 

of her disloyalty (CARCO GROUP, Inc,; v. Maconachy, 718 F3d 72 

[2d Cir. 2013], -see, also, Torres v. Gristede' s Operating Corp., 

628 F.SUpp2d 447 [S.D.N.Y. 2008]}. This doctrine has no 

applicability in this case where the plaintiff asserts they have 

not been by the defendant. Therefore; this cause of action is 

dismisst=d. Thus, all causes of action are dismissed except the 

breach of contract action. 

So ordered. 

ENTER: 

DATED: October 10 1 2b13 
Bro.bklyn N . Y . Hon. Lecin Ruchelsman 

JSC 
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