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SUPREME CQURT OF THE STATE OF NEW YORK
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL 8

B O RS
‘NEWMARK & COMPANY REAL ESTATE, INC,
d/b/a NEWMARK KNIGHT FRANK,
' Plaintiffs, Decision and order
- against - 1 Index No. 515078/2019%
MANHATTAN MOTORCARS, INC. and MMC
BROOKLYN LILC, -
*Defendants,- September 20, 2023
____.______...__________.; _________ ._____._. _____ X
PRESENT: HON. LEON RUCHELSMAN ' Motion Segq. #5 & #6

The plaintiff haé moved'pursuanf-to CPLR 83212 seeking
summary Jjudgement on its claim for Breach of contract. The
deferidants have crass%mpved seeking summary judgementfdiSmissing
the complaint. The motions have been opposed respectively.
Papers Were-submittéd;by the parties and arguments held. After
reviewing all the arg@ments this court now makes the fellowing
determination.,

As recorded in a piior order the defendant engaged the
plaintiff, a real estate brokerage firm, to find them a suitable
location for a car déélership. A location was found at 2875

FlatbuSh_Avenue.in-Kihgs'County’Which was owned by bankrupt Toys

R Us. In February 2018 the plaintiff, acting as broker on behalf

of the defendant, madé an offer to Toys R Us. That was offer was
rejected, however, thé plaintiff still thought it was prudent to
pursue this property on behalf of the defendants. Shortly
thereafter Toys R Us'énnounced they had entered bankruptcy and

that this property would be included in any liquidation plans.
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Indeed, the plaintifffmet with an entity called Jenel Management
Corp., who:expressed_fnteﬁest_in puréhasing the piOperty and theéen
leasing it to the'plaintiff; On’Maréh 27, 2018 Jenel proposed
terms for the purchasé and eventual'iease of the property to the
defendants. The parties continued ta.negctiate precise terms
until June 2018 when éenel infOrmed-the parties they were no
longer interested in.éurchasing theféroperty. Thereafter the
plaintiff continued_té pursue the propéerty on behalf of the
defendants. Specificélly, the plaintiff facilitated the
defernidants to particiﬁate at the bankruptcy auction and
ultimately the-defendénts successfully purchased the property

on August 28, 2018 for a price of $14.150 million. The plaintiff

sought- its cammissioniwhich was: refused. This lawsult was then

commenced. The parties have now respeéectively moved seeking

summary Jjudgement.

Conclusions of Law

Where tﬁe-material facts at issue in a case are in dispute

summary judgment cannot be: granted (Zuckerman v. City of New

York, 49 NYS2d 557, 427 NYS2d 595 [1980]). Generally, it is for
the jury, the trier-of fact to determiné the: legal cause of any

injury, however, whér? only one conclusion may be drawn from the
facts then the questibn of legal cause may be decided by the

trial court as ajmattér of law {(Marino wv. Jamison, 189 AD3d 1021,

[
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136 NYS3d 324 [Qd'Depﬁ., 2021} .

It is well settied that for_a_éarty'to recover real éstate
brokerage commissions;therbrokersmust establish (1) that the
broker is duly licenséd, {2) that thégbxoker had a contract,
express or implied, with the party to be charged with paying the

commissicn, and {3) tﬁat the broker was the procuring cause of

the sale (see, Eriedlénd Realty Inc.; v. Plazza, 273 AD2d 351,
710 NYsz2d 97 [2d Depti, 2000]) . Admittedly, there is no written

agreement between the;parties-(cf, NRT New York LIC v. Laffey,

103 AD3d 861, 962 NYS?d 266 [2d Dept., 2013]). However, an
implied brokerage agréement is likewlse enforceable. A broékerage
agreement “may be impiied where the principal redeived a benefit
from the broker's ser?iCes under circumstances which, in

fairness, prec¢ludé the denial of an cbligation to pay” (see,

Poznanski v. Wang, 84%AD3d-1048, 923 NYS2d 602 [2d Dept., 2011]).
However, & broker-is not entitled to a commissiocn merely
because he found the property for the purchaser. Rather,
“However variable_the;judicial terminology employed Lo express
the requirement that ﬁhé-broker'must be the prOCuring cause, it
has Longybeen-recogniéed that there must be a direct and
proximate link, as diétinguished from oné that is indirect and

remote, Between the bare introduction and the consummation”

(Greene v. Hellman, 5; NYZ2d 197, 433 NYS2d 75 [19880]).

Specifically, the'broker must bring together “the minds of the
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buyer and the seller”i(sibbald v. Bethlehem Iron Company, 83 NY
378, 38 Sickels 378 [iBSl]).

Tri this caSE}.wﬁile the broker did introduce’the defendants
to the property and-tﬁied to_consumméte a deal that would have
earned a commission, there-are questidhs of fact whether the
broker engaged in sufficientgconduct'regarding'the;bankruptcy
sale. to be_EHtitled.tq a commission. The plaintiff argues that
“it is undisputed that the first time that MMC ever made any
effort to pursue the.?roperty was in 2018 after Newmark
identified the location as a potentially suitable location for
MMC’ s new Porsche deaiership;;.mhe decision to piursue the
Property was made diréctly as a result of Newmark’s advice,
guidance, and hard wo#k. Newmark was involved in negotiating
several potential leaée transactions with multiple parties on
MMC's behalf and Newmark facilitated MMC’s participation in the
TRU bankruptcy auction during which MMC purchased the Property.
It is undisputed that Newmark;,; as MMC’s broker, ushered MMC |

through attempts to léase the Property, first direcetly from TRU

and then from Jenel, a prospective purchaser of the Property at

TRU’ s bankruptcy-auption.;The.undiSputed_factual-record
demonstrates a directfcausal link between Newmark identifying the
Propérty for MMC and MMC’s purchase.of the Property” (see,
Memorandum. of Law in Support, page 10 [NYSCEF Doc. No. 1387} .

However, those argumehts-merely assert the plaintiff located a
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property and was unsuécessful'with Toys R Us and Jenel and then
assisted the defendants to enable thém_to purchase the property
at an auction. Whileqthere are no Néw‘York.cases that discuss

this issue a case from another jurisdiction proves instructive.

In In re Vegas Manade¢eht LLC, 576 B;RL.883 {United States
Bankruptcy Court Middie'District of Elorida 20171 the court
denhied commissions to;a=broker.afterzthe property was ultimately
purchased at a bankru@tcy auction. In that case the seller hired
a broker, Goldberg, té-sell property. The broker procured a

buyer and a contract for the sale of the property in 2016 was

drafted, however, the seller’s cowners deéclared bankruptcy and

cenditions necessary before the contract could be executed could
not be satisfied. The'contract“never closed and the property was
sold at a bankruptcy auction to the same buyer that had been the

party to the unsuccessful contract. The broker sought

commissions from the successful buyer. The bankruptcy coéurt

rejected that argument and held that regarding Goldberg “the 2016
Contract was never”bl?sedu His efforts did mot lead to the
ultimate sale. Goldberg did not conduct the aucticn on behalf of
the Trustee. The 2017 Sale was the result of a pubiic auction,
not from Goldberg's uhsuccessful efforts to close the 2016
Contract” [(id). The bourt_furthe:.reasoned that “the auction was
a competitive process;in which some other éntity could have been

the bHYer.-GOIdberngQUld also have rio claim to the entitlement
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backup buyer” (id).

if the auction had reéﬁlted.in a sale of the property to the
Thus, where theéSale ultimateiy takes.place because of a
public auction and noﬁ because of:aﬁy uhsuccessful attempts by
the broker then theub?oker is not.eﬁtitled to any commission.
The plaintiff argues %hat in this case there are guestions of
fact whether based-upbn its facilitation of the bankruptcy
auction and the fact the plaintiff was involved in attempting to
help with that auCtioi a brokerage relationship exzisted. The
plaintiff insists thaﬁ “it is undisputed that it was through
Newmark’s brokerage.sérvices-and diredtion that MMC was able to
become a qualified bidder at the bankruptcy auction. Without
Newmark's facilitatidn,‘MMC would not have participated’in the

bankruptcy auction during which it purchased the Property” (see,

Memorandum of Law in :Support, page 11 [NYSCEF Doc. No. 138]).

Therefore, the plaintiff maintains it acted as a broker during

the auction and consegquéntly, there aré no questions they are
ertitled to their=ieé. However, thoese contentions are disPuted]
Indeed, in response tb the plaintiff”s Statement of Material
Facts, wherein thegpiaintiff asserted they sent an email
communication ianrming the defendant of the auction, the
defendant responded ﬁhat “pefendants dispute: that “[ilt was
through [the July 10% 2018 emdil] that MMC was provided with

access to;informaticﬁ.as to how to become a qualified bidder and

I NDEX NO. 515078/2019
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access to the dueadiligence deposition” {see, Response to
Plaintiff’s Rulé.19ﬂAiStatement of ﬁndisputed Material Facts, 942
[NYSCEF Doc. 198]}. Fﬁrther, the defendant maintains it is
“absurd” to hinge: an ?ntire brokerage fee upon informing the
plaintiff of the time, marnner and régistration requirements of
the auction when sudh;information is readily available to the
general pUbliCm Whil? that may be Erue thére are guestions
whether the plaintiff was Hired to act as the broker under this
scendrio. Thus, theré is no conclusive presentation the
plaintiff is-entitled:to a brokerage fee. Nor is it conclusive
that as a matter of iaw the plaintiff is surely not entitled to
any fee. Rather, as ﬁoted, factual questions-remain regarding
the plaintiff’s role?in.thefbankruptcy auction. Those questions
foreclose ahny summarf determination. These questions will
ultimately need resoiution by a trier of fact. Consequently,
both motions seeking summary judgement are denied.

S50 ordered.

ENTER:

DATED: September 20, 2023 :
Brooklymn N.Y. - Homn. ngﬁ‘ﬁuchelsman
: JsC




