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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS: CIVIL TERM: COMMERCIAL 8 
------~ ------------- ·-----------------~-~x 
NEWMARK & COMPANY REAL ESTATE, INC. 
d/b/a NEWMARK KNIGHT FRANK, 

Plaint~tfs, becision and order 

- against - Index No. 515078/2019 

MANHATTAN MOTORCARS, tNc. and MMC 
BROOKLYN LLC, 

Def en dart ts,. 

------ ---------~---- •· - ------- --- ----x 
PRESENT: HON. LEON RUCHELSMAN 

September 20, 2023 

M6tion Seq. #5 & #6 

The plaintiff has moved pursuant to CPLR §3212 seeking 

summary judgement on its claim for breach of contract. The 

defendants have cross..:.cmoved seeking summary judgement dismissing 

the complaint, The motions have been opposed respectively. 

Papers were submitted by the parties and arguments held. After 

reviewing all the arguments this court now makes the following 

determination. 

As recorded in a prior order the defendant engaged the 

plaintiff, a real estate brokerage firm, t6 find them a suitable 

loCatiori for a car dealership. A location was found at 2875 

FlatbushAvenue in Kings County which was owned :by bankrupt Toys 

R Us. In February 2018 the plaintiff~ acting as broker on behalf 

of the defendant, made an oifer to Toys R Us, That w~s offer was 

rejected, however,. the plaintiff still thought it was prudE!nt to 

pursue this property on behEl.lf ,of the defendants, Shortly 

thereafter Toys R Us announced they had entered. bankruptcy and 

that this property would be included in any liquidation plans. 
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Indeed, tbe plainti.ff me.t with an entity called jene1 Manageme_n_t 

Ccirp., who -.~_xpressed int.e:rest in pure-ha.sing the property and then 

leasing it to the ·plaintiff. Oh Match 2T, 2018 Jene.l proposed 

terms for th.e pur.c-has$ .and eventuaJ ·1ea~e 0£ the prc;,perty to the 

defendants. The parties continued to negotiate precise terms 

until June "2018 when J.enel in"forrned· the parties they were no 

longer iritere-sted in purchas.i-ng the: ·prol)e.rty. Thereafter the 

plaintiff con_tinued to pursue the property on behalf of the 

defendants. Specifically( the plaintiff facilitated the 

defendants to participate at the bankruptcy auction ~md 

ultimat,ely th_e defendant$ successfully purchased the property 

on August 2H, 2018 for a pric·e of $-14 .150 millipp. Tl1e. pl-aintiff 

s.ought its comrni.ssion which w9 s refused. This lawsuit was then 

_comrnen.c.ed. The parties have how respectively- moved seeking 

s.umma ry j uctg·emen t . 

Conclusions of Law 

Whe.re the materi~l ;fact:s at issue in a case are in dispute 

summary juc;Igm·ent cannot be gr:an:ted (Zuckerman v .. City of ·New 

York, 4 9 NYS2d 557, 42·7 NYS2.d_ 595 [ 1.~8 O.]) ~ Generally, it is for 

the jury, the "trier of fact to determine the legal cause of any 

inj"ury, however, where only· one conclµsiqn may be. drawri. from· the 

facts then the q:ues_t_ion o.f legal_ cause may be decided by th.e 

trial court as . a ·matter of law {Marino v . Jamison, 189 AD3d 1021, 
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i36 NYS3d ~2·4 [:2(,:i" Pept .. , 202.f) . 

It is. well s~ttled that for. a .Party to recover real estate 

brokerage comrniss.ion.s • the broker must estabiish (1) that the 

broker is duly l:i.censed,. (2} tha,t the b .. ~·oker h.a:d a c.o·nti-.a,ct, 

t:x.press or implied, with tho:2 party to be charged with paying the 

cotci.mi:ssion:, and ·(3·) that the . .broker· was the procuring cause of 

the sale ( see., Friedland Rea-1 ty Inc., v. Piazza, 27J .AD2c;l 351, 

710 NYS2d 97 [2d Dept., 2000] ). , Admittedly, there is no written 

agreement b:etween the. pa.rties.- (cf, N.RT New Yo·rk- LLC v. Laffey, 

i:03 AD3d 8 61, 9 62 NYS 2.d 2 Ei6 [ 2:d 'Dept. , 2 0. 13,] ) • How~.ver, ar.i 

implied brokerage agreement is like.wise enforceable. A brokera·g-e 

c;greement "may be •implied whe-re the ·pri.n:cipal received a benefit 

from the broker's :services und.er circumstances which, in 

f·airness, pre.elude the, c;:ien:ial of an obligation to pay" (·see, 

Poznanski v. Wang, 84,AD3d 10.48, 9-.23: NYS2d 602 [2d Dept., 2011] ) .. 

Howeve.r, a broker is :not entitled to a commission merely 

b.~cause. he f_ound the p.;roperty for t.he pu,rchaErer. Rather, 

"however variable .the. j uo.icial te.t:;rn.;iholqg.Y employed ~o express 

the requirement that thei broker must be· the p-r-ocuring cause, it 

has long be.e,p.- recogniz·e.o that there mus-±. ·.be a clJrect and. 

proximate link, ~s distinguished from one that is indirect. and 

remote; -between· the b~re in.troduc-tion ~nd· the consurnmati.qn" 

(Greene. v. Hellman, 5~ Nl'2d 197, 433 NYS2d 7:.5 [1980]). 

Specifically, the broker must bring together "the minds of the 
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buyer and the seller" · (Sibbald v. Bethlehem Iron Cbmp.any., 83 NY 

178, 1S Sickels ~78 [1ij81J}. 

Iri this case, while the brok.e·r did introduce t.he de.fendant.s 

to the property and trie.d to . .consuI'!}IIlate .;i deal, thc:)t :would have 

earned a commission, t_here are questiohs bf fact whether the 

broker enga~ted in sufficiertt :e.onctu·ct · reg·arding the bankruptcy 

s·a1e. to be .entitled to a commission.. The· ·plain.tiff argues that 

"it is undispute<:i that the first time that MMC ever made any 

effort to pursue the Property was in 20'18 after Newmark 

identified the lqcat.ion as a poter1t.ially suitable location for 

MMC; s new E'orsche dealership. ; . The decision to pursue. the 

·Prope.rty '.'i'as made directly as a res·ult o·f New.mark's. advi:c.e, 

guidance, and har;d work. Newmark was involved .in negotiating 

·several pot:entia:l leas·e trarfs.actions· with multiple parties on 

MMC's behalf and.Newmark faciiitated MMC'~ participation..in the 

TRU bankruptcy auction during which MMC purchased the Property. 

It is µndisputed. that N.ewmar.1~:., as .MMC' s· broker,. ushered MMC 

t,hrough attempt~ to le.;;,qse th¢ Prope.rty, first <:lirect.ly from TRU 

.and then from Jenel, a prospective purcha:ser o·f the Property at­

TRU' s bc;1nkruptcy .~u;ction. The. undisputed fi3.ctu·a1. record 

demonstrates. a direct causal link between Newmark identifying the 

Property for MMC and MMC:' .s purcha,.s e of t];le Property" ( s·ee, 

Memorandµm. of Law in •$.uppo.rt, page 10 [NYSCEF Doc .• No. 138]). 

However, those arguments merely assert the plaintiff located .a 
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prope.rty and was unsuc.:cessful. -with T-oys R U~ _a-nd Je_n_el and then 

assist_e.tj the .ciefe_np.arits to e.hable them to purchase the property 

at an auction. While, there ar.e no New York cases that disc:uss 

th.:i.. s _.i.-s-sue a case frorh._ a.notli.e;r j ur.i s-dict i.on pr-.ov_e_$ inst i_u¢·t i ve ._ 

In In re Ve.gas Management LLC, 57 6 B- R. 883 [United States 

Bankruptcy Court Middle ·oistr"ict o,"f Florida 2017 J the court 

.denied .coinmi.s-siorts to .. a ,broker .aft-e.r the property wa-s 1.1ltimat~-ly 

purchased at a bankruptcy aµction. In that case the s.eller hixed 

9- broker, G.oldberg, to· s.ell property. The br·oker prdcur.ed a 

buyer and a contract for the sale of th~. property in 2016 was 

.cirafted, however, the seller-, s owners declared bankruptcy and 

cqnditibns necessa_ry before the contract could be eitecuted could 

not be satisfied. The contract neve.r cl_osed and the prope.rty was 

sold at a bankruptcy auction t.o the same": buye-r that had be·ert the. 

_party to the unsuccessful coh.t.ract .- The. brokerr sought 

.commissions from the successful buyer. The l:Jcinkruptcy court 

rejeot~.d th~t argt1ment and held that regarding Goldberg "the 2·_016 

C.ontra:ct was riever closed. H;\.s ef:forts did not lead to the 

ultimatf? sal.e. Go.ldberg did not co·nctuct the a·ue.tion :on behalf of 

the Trustee.. The. ·2dl7 S_ale .was the. result of a public a1,1ction, 

not from Goldberg's unsuccessful efforts to close the 201.6 

Contract." ( id) . The ·court. further rea,soned that )'the auction was 

a c.o~petitive process; in wh,iCh l:!Otne other entity could have. been 

the buyer. Goldberg would also .have no claim to the entitiement 
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if the auction had res1.1l ted in a sale of the property to the 

backup buyer" {id) . 

Thus~ where the, sale ultimately takes place because of a 

public auctiQn and not because of any unsticces.sful attempts by 

the broker then the broker is not entitled to any commission. 

The Plaintiff argues that in this case there are questions o.f 

fact whether based upon its facilitation of the bankruptcy 

auction and the fact the plaintiff was involved in attempting to 

help with that auction a brokerage relationship existed. The 

plaintiff insists that "it is undisputed that it was through 

Newmark's brokerage services and direction that MMC was able to 

become a qualified bidder at the bankruptcy auction. Without 

Newmark's facilitation, MMC woulci not have participated in the 

bankruptcy auction dµring which it purchased the Property" (.§.§.§., 

Memoraridum of Law in ,Support, pa·ge 11 [NYSCEF Doc. No. 138]) '. 

Therefore, the plaintiff maintains it acted a-s a broker -during 

the auction and consequently, there are no questions they are 

ent~tled to the~r fee. However, those content~ons ~re di~ptited, 

Indeed, in response to the plaintiff's Statement o:f Material 

Facts, wherein the plaintiff asserted they sent an email 

communication informing the defendant of the auction, th~ 

defendant respondeq. that "Defendants dispute that "[i]t was 

through [the -July 10, 2018 email] that MMC was provided with 

access to information as to how to become a qualified bidcier and 
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access to the due diligence deposition" (see, Response to 

Plaintiff;s Rule 19-A Statement of Undisputed Material Facts, ':1142 

[NYSCEF Doc. 198]). Further, the defendant maintains it is 

"absurd" to hinge an entire brokerage fee Upon informing the 

plaintiff of the time:, manner and registration requirements of 

the auction when such.information is readily available to the 

general public. Whil_e that may be true there are questions 

whether the plaintiff' was hired to act as the broker under this 

scenario. Thlisi there is no conclusive presentation -the 

plaintiff is entitled: to a brokera.ge fee. Nor is it conclusive 

that as a matter of law the plaintiff is surely not entitled to 

arty f-ee. Rather, as noted, f_actual questions remain regarding 

the plaintiffis role in the bankruptcy aucticih. Those questions 

foreclose ahy summary determination. These questions will 

ultimately need resolution by a trier of fact. Consequently, 

both motions seeking summary judgement are denied. 

so ordered. 

ENTER: 

DATED: Septernber 20, 2023 
Brooklyn N.Y. 

.... ---------------------------

Hon. 
JSC 
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