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SUPREME COURT OF TWE STATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL 8 

I • • • • 

----. ------ ---- , ___ -------- -- ---- --x 
MARINA CAFFE LLC, 

Plaintiff, Decision and order 

- agairi.~t - Iri.de~ No. 518574/2023 

GAZIT HORIZONS (EDGE) FEE OWNER LLC, 
Defendari.tj October 17, 2023 

-------------- --- I-----~----- - ------ -x 
PRESENT: HON. LEON !RUCHELSMAN Motion Seq. #1 

The plaintiff has moved seeking to enjoin the defendant from 

terminating a leaise ent!c::red into between the parties. The 

defendant Opposes the motion. Papers were submitted by the parties 

and arguments helctJ After reviewing a.11 the arguments this court 

now makes the following determination. 

On February 7 ,! 2012 the plaintiff leases:I from the dr:;!fendant 

premises located 9 t 34 North 6th Street Condominium in Kings 

County. The premiieS was utilized as an Italian restaurant named 

Fabbrica and earlier this year the plaintiff entered into an 

agreement with another entity called Medium Rare Williamsburg LLC 

to sell them the re$taurant to t:ontinti.e thereafter as a steakhouse. 

The plaintiff sough:!= the defendant's permission to as~ign the lease 

to the purchaser and the defendant refused and sought to terminate 

the lease.. This l~wsui t followec:l and now the plaintiff has moved 

see.king an injunct:iJon enjoinin.g the. def.ehdarit .from terminating the 

lt:!.ase~ As. noted t~e motion is opposed .. 

--------·-··-···············--·· .. ----'------·-···········"'········ ................•..••••.... , ...... ,, _____________________ _ [* 1]
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Conclusions of Law 

In relevant part, CPLR §6301 allows the court to issue a 

preliminary injunction ''in any action ... where the plaintiff has 

demanded and would/be entitled to a judgment restraining defendant 

from the commission or the continuance of an act, which, if 

committed or conti!nued during the pendency of the action, would 

produce injury to the plaintiff/I (id). 

It is well esiablished that ~the party seeking a preliminary 

injunction must demonstrate a probability of success on the merits, 

danger of irreparable injury in the absence Of the injunction and 

a balance of the ~quities in its favor" (Nobu Next Door, LLC v. 

Fine Arts Housing, irnc., 4 NY3d 839, 8·00 NYS2d 48 [2005], see also, 

Alexandru- V. Pappas, 68 AD3d 690, 890 J\JYS2d 593 [ 2d Dept., 2 009J) . 
. j 

The Second Departn;i.ent has noted that "the remedy of granting a 
; 

preliminary inj und:.tion is a drastic one which should be U.sed 

' 
sparirigly" (Town of Smithtown v, Carlson, 204 AD2d 537, 614 NYS2d 

18 [2d Dept., 1994]). Thus:, the Second Department has been clear 

that the party seeking the drastic remedy of a preliminary 

injunction has th!8 burden of proving each ·of the above noted 

elements "by clearland convincing evidence" (Liotta v. Mattone, 71 

AD3d 741i 900 NYS2~ 62 [2d Dept,, 2010])w 

Considering the first prong, establishing a likelihood of 

sJ.iccess oh the mer/its, the plaintiff must prima facie establish .a 

reasonable probability of success (Barbes Restaurant Inc., v. 

2 

... ··-··· ··-·-···-··· ···-··-··-··-·-···---·-----· ·----[* 2]
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Seuzer 218 LLC, 140 .AD3d 430, 33 NYS3d 43 [2d Dept., 2016]) . In 

this case the basis! for the injunction is the fact the plaintiff is 

entitled to assigrn the lease to Medium Rare Williamsburg LLC and 

the defendant's refusal to agree to the assignment is unreasonable. 

Thus, an examination of the relevant lease provisions is 

necessary. The l~ase provides that if the tenant requests to 

assign· the lease thie landlord may thereafter elect to terminate the 

lease upon written thirty day notice. However, that provision 

"shall not be applicable to an assigmrteht of this Lease in 

connection with a s:ale of Tenant's business as an ongoing businessl/ 

(see, Lease, ']18. Oi (g) [NYSCEF Doc. No. 71). The defendant argues 

that the proposed :sale to the steakhouse was not the sale of an 

ongoing business. i The defendant argues that ''a sale of an ongoing 

business should be essentially invisible to the public, with 

Plaintiff owning a;nd operating Fabbrica one day and a new owner 

' 
owning: and operating Fabbri ca the following day. The proposed 

transaction with M$dium Rare is anything but that, as there will be 

a change in name, : inenli., employees, and potentially the physical 

appearance of the ! space" ( see, Memorandum of Law in Opposi ti.oni 

page 11 [NYSCEF Dqc. No. 29] l. Thus; the question that must be 

addressed is whether the change of the ousiness from an Italian 

style restaurant to a steakhoµse means the purchaser is maintaining 

an ongoing busines~ .of the tenant. 

The lease provides the permitted use of the premises. Tt 

3 

[* 3]
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states that the onl;y permitted use is to \'use, occupy, maintain and 

operate the Premises during the Term solely for the operation of a 

high...,.quality rest~mrant/cafe selling food arid beverages for 

on-premises consumption and take-out but in no event :tnay Tenant 

conduct a "fast-food" operation. In no event shall Tenant be 

permitted to sell ~ottled wine for off....,premises consumption" (see, 

Lease, <JIL 01 (m) [N'fSCEF Doc. No. 7]) . Again, Section 4, 05 of the 

lea,se states that :the "tenant agrees to use, occupy, operate and 

maintain the Premises throughout the Term of this Lease as 

dignified first-cJass restaurant/cafe, in a high grade and 

:reputable manner and in a mariner· which shall hot detract from the 

character, appearance o.r dignity of the Project" ( see, id) . These 

provisions do not 7eqµire a specific menu or cuisine, as long as it 

is a high grade ,p-nd reputable establishment. Thus, there is 

nothing that would;preverit the plaintiff itself fro:tn expanding the 

' menu to include an other non"'""Italian offerings or to change the 

menu entirely and abandon the Italian style restaurant altogetl1er. 

The only requirerrlent pursuant to the lease is that the space remain 

a dignified and !first"""class restaurant. Thus, clearly, the 

plaintiff would not be able to convert the restcmrant to any other 

type of retail es"1=ablishment such as a bookseller or a massage 

:parlor. Moreover) Secti-.Ori 4 .08 of the lease. does not reqµire 

othe.rwise:. That s~ction states thc3.t ''so .long as Tenant shaiJ, be, in 
! 

actual oc:.cupancy of the Premises and. shall be conducting busine.ss 

4 
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therein as a high quality restaurant/cafe with predomintintly 

Italian cuisine ... Landlord shall not lease other premises in the 

Project to a tenant ... who shall use such premises fqr the operation 

of a sit~down r,~staurant/cafe with waiter service serving 

predominantly Italian cuisine" (id) , The section continues and 

explains that "in! the event that, :notwithstanding Landlord's 

adherence to the I restrictions set forth in the immediately 

preceding sentence;, another te'I'iant in the Project shall ,conduct 

business primarily: as a restaurant serving predominantly Italian 

cuisine, Landlord agrees to enforce (in ,3. commercially reasonable 

manner) such restrii:::tionsas are contained in such tenant 1 s lease 

against such otherj tenant. The foregoing shall not be deemed to 

obligate Landlord !to prevent other tenants in the Project from 

offering the same or similar menu ite:rns as are offered for sale by 
i . 

Tenant (including items of Italian c:uisine); provided such other 
. . 

restaurant is not operating primarily as a waiter-service 

restaurant serviri.gipredoininantly Italian cuisine" (id). 

While that section is designed to protect the tenant from 

competition where i the tenant maintains a restaurant that only 

serves Italian cuisine, that does not preclude the tenant from, 

offering any other type of cuisine. Rather, should the tenant 

offer such other ~uisine it would, perhaps, lose the enumerated 

protections of th~ landlord. Tn any event, surely, there are 

questions whether' the change of cuisine, as long as the new 

5 
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restaurant mairttairji:s the same high stapdards, :Ls c\P expr·es.sion -.of 

t.he sale:: of. the te1ant' s bu,siness as an ongoing 1:;msipess~ Indeed, 
; 

according to :the landlord's qnalysis, ·the tenant "itself would .. be 
; 

unable to e.ver ch_anjge its cuis.ine ~ Ther.e is no supp-o·rt for such ·.an 

argument within the terms of the lease~ Iridei'ed, Section 18. 01 .of 

the lease ··e·xpr·es·sf-y c.ontemp1ated a ,.,-sale" ·of the· plaintif"f'' s 

business. Furthe-r i discovery wiii neces.sari1y narrow the:!3e issues 

and pro,vide guidance regarding th.e scope of the ongoing business 

c·lause, 

ln any ¢:vent.,. concei.rting the preliminary ihjunction, even if 

issues of fact exisit, the court ca:n still conciude the moving party 

has demonstrated .al likelihood. ot suGces,s. ·on th_e merits (.see, Ruiz 

v. Meloney, 26 AD~~ 485~ 810 NYS2d 216 [2d Dept., 2006]) ~ Indeed, 

\'the tnere exJstenc$ of ari is.sue of fact will not itself be. _gro1.:-nds 

for t_he denial of the motion'; {Arca:tn·one-Makinano v. Britton 

i . . . 
Property Inc., 83 A,D3d 623, 92.0 NYS:4d 3.62 [2d Dept.;_ 2011]) . This 

; 

is especii3.lly tru·e i where the dE:!nial of an inj"unction ·would disturb 

the ·status quo and render :the:- co_ntinuatJ9n c;>"f the 
! 
' 

law-s_u;it 

ineffectua1 (Masj id Usman, Inc., v. Beech 140, LLC/ 68 AD3d 942, 

892 NYS2d 4:.3.0 [2:d: Dept .. , 200··9 J ) • Thus; the moving party is not 

reguire9 to p1;-eserj.t "cohd1usive pro.of" o:f. -its e-ntitle_ment to <$.n 

injunction and "the mere fact that there indeed mp.y be_ questions of 

fact for trial d9e.s. not prec-;L_uoe .a cou_rt from exercising it's 

diS:cretion in g_:ranti_ng an inj llnction" (.Ying Fung Moy v. Hohi Umeki, 

6 

.. ·············· ········-·--··--··-··-···----------[* 6]
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10 AD3d 604, 781 NYS2d 684 [2d Dept., 2004]). Of Course, issues of 

fact will rtecessar.:j_ly prevent the issuance of any injunction only 

where the .factual issues "subvert [s] the plaintiff's likelihood of 

success on the med.its iri this case to such a degree that it cannot 

be said that the plaintiff established a clear right to relief" 

(County of Westchester v. United Water New Rochelle, 32 AD3d 979, 

822 NYS2d 287 [2d Oept., 2006]) . 

In this case, as noted, notwithstanding the questions 

' 
regarding the intef:pretation of the Clause contained iri the lease 

the plaintiff has i sufficiently presented evidence warranting an 

injunction. This iis especially true where without an injunction 

the lawsuit is essentially rendered ineft·ectual. 

Therefore, ba]sed on the foregoing; the motion see king an 
. i . 

injunction is granted. 

So ordered. 

ENTER: 

DATED,: October 1 7, '.2023 
Brooklyn N .·y. · Hon. Leon R,uchelsman 

JSC 

7 
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