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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS ; CIVIL TERM; COMMERCIAL 8 
. - . - . -----· ·.· ---·---, -- ·------ · .. --.-· . ----.-. X. 

BENJAMIN LAPIN,. 
Plaintiff, Decision and order 

- against - Index No. 511987/2023 

ADAM VERNER and SPRINGHOUSE PARTNERS, INC. I 

Defendants; October 24, 2023 
---·--· --------· ---· : - ·-----·---------- ·.--· -.x 
PRESENT; HON. LEON RUCHELSMAN Motion Seq. #2 

The plaintiff has moved pursuant to CPLR §2221 seeking to 

reargue a decision and order dated August 3, 2023 which granted 

the defendant's motion to dismiss the complaint. The defendant 

has opposed the motion. Papers were submitted by the parties and 

arguments were held. After reviewing all the arguments this 

court now makes the following determination, 

As recorded in the prior order, the defendants• solicited the 

plaintiff to invest in a real estate project located at 51 Irving 

Street in Kings County. The plaintiff insisted upon a 

conservative inv~stment and the defendants represented as such. 

The p-laintiff ultimately i.nvested 9250,D0O and moved 5eek.ing a 

return of the funds on the grounds the defendants corritnitted fraud 

and breached their fiduciary duties. The court dismissed the 

complaint concluding that promises of a conservative investment 

do not constitute fraud and that in ariy event the fraud claim was 

not sufficiently specific. 

Updn reargutnent the plaintiff argues that the court failed to 

consider the plaintiff1 s affidavit and further erred by not 
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considering the p..llegecl omissions ··concerning the t:i;-_ue nat_ure o.;f 

th.e in.vestment wbich the defendant' .s concealed from- the 

plaintiff. The defendants oppose the moti·on. 

Conclusions of Law 

A motion to reargue mus:t be- based t1pon the :fact the- .court 

ove.rloo.ked .or misapprehe·nded f.act ·-o;r law -or fo-r some other reason 

mJstakenly _arrived at in i:ts earlier decision (Deutsche Bank 

Nati6na1 Tri.is.t co ..• • v. Russo, i 70 .AD3d 9·5 __ 2, 9.6 NYS2ci" :617 [;2d 

Dept,,. 2019}.) • 

In the prior decision the court noted that the complaint did 

nt>t sufficiently de$c~i):,-e the .frautj ;committed :and t_ha·t proJ,nising, 

a "cons_ervat_ive" investment .is not fraud. The affidavit of Mr., 

Lapin does not substantiate the fraud with the necessary 

specificity .!3-t all.. Con.cerning the_ .inducement that. -alleges· fraud 

the affidavit states that the plaintiff met an individual who 

·sa·id he was .aware the pl-ainti-:ff was a con$ervat-ive investor and 

ppoposetj a real estate i,nvestment. The a:·ffidav.:i..t. states t.he 

indi victual "told me that he knew that I was a conservati v.e 

.:j_nvesto_r and that this- was the :perfect investment for· me, .as. it 

was a very conservative ihvestrnent thqt was prime Manhattan real 

estate" (see, Affidavit of Benjamin Lapin, 51"3 [NYSCEF Doc. No. 

J,4]_) • T·h.e aff ic;iavit. ·then states that the indivi.dua.1. "p.rovici.ed, me 

with the offering materials. from the Defendants regarding the. 
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·p_rojeGt." {id ... , at '14) . "Finally, t,:he affidavit note·s thcl.t base"d­

o.n those "statements and the documents he provided to me, I 

dec1.ded to invest $250,000, which as I state in the Complaint, 

was a t.J;."emend,ous .amount ·of money for me,.. and whi:ch I bnly 

invested based on the assurances I was getting that this \!,las a 

safe, very conservative investment with an expert in the field 

who would be =running the entire proj.et:t" (·id .. , at '1,5). Th.is 

affidavit hardly supplements any $pecificity deficiencies 

contained in the complaint. "Indeed, the· affidavit :merely­

confirm.s the promis_es were that the investment was "conservativetl 

was nothing more than puffery that is not actionable fraud. The 

a"ffidavit does no.t .expla.in, w"ith the d.et.qil reqµire.d, th~ mi3-nner 

ih which a reasonab;J_e inference of any alleged misconduct can be 

established "(Goldin= v. TAG Vir'gin: Is·lands. Inc., 149: ·Ao'.3ci. 4·1;)'7, :~3 

N:YS3d --2-58 [1st Dept .1, 2017] ) . Indeed, s_tatem~n1:.$ that are· too 

general to cause a reasonable investor to rely upon them, 

includ;i.._hg stat.ement;s the investment is conservative·, -are pot 

p..Cti.onable (In re Wac-hov:ia Equity Securities Litigation, 7.53 

F.·Supp2d 32.6_·_ [S.D.N:.Y. 2011]). 

Further, parag_raph, 65 ot the .co_mplai_-q.t do"e.s not support a 

claim for a fraudulent cimis:Sion. That paragraph states that "in 

soliciting the .investment, Def enoarits. f aile.d to di·sc1o-sre. to 

inv.estors like BENJAMIN known and foreseeable risks to 

Defendants, suetl as the fact that the project was overleveraged 
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arid would be very .susc!:!ptilole. to an.y inte~est :rate qhange.s" (see.; 

Ve-rifie:d Complaint,· '][65 [NYSC_EF Doc. No. 1]). Again, that 

allegation is wholly cdnclusory. _ Neithe·r the complaint n·or any 

a.ffida.yit E!.x_pla:ins the 1J,ature. of tJi:e debt _incurred, how Sttch ris.k 

existed ancl why such d~bt could ther.efore lead to ris.ing interest 

rates. Thus,. that passing re'ference fails to support any 

allegation of fraud:. Thus, the plaintiff- has £13.iled to 

adequately allege any fraud. 

C.or.i.seque"i:1tly-, __ based on the fo:re_going:, th.e motion seeking 

reargu:ment i.s denied. 

So ordered. 

DATED:. October 24, .. 2023 
·Brooklyn N. Y. 

ENTER: 

.Hon.. Leon Ruche.lsman 
JSC 
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