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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: HON. MARY V. ROSADO 

Justice 

-------- - ----------------X 
EDDY ESPINAL. 

Plaintiff. 

- V. 

MPI MANAGEMENT LLC.ALEX LEVINE, KASHAWN 
BRAXTON 

Defendant. 

·---·----X 

PART 33M 

INDEX NO. 161177/2022 

MOTION DA TE 03/20/2023_ 

MOTION sea. NO. 001 

DECISION + ORDER ON 
MOTION 

The following e-filed documents. listed by NYSCEF document number (Motion 001) 8, 9, 10, 11 . 12, 13. 
14. 15. 16. 17, 18, 19, 20, 21, 22 

were read on this motion to/tor DISMISS 

Upon the foregoing documents, and after oral argument which occurred on May 23, 2023 

with Jesse Rose, Esq. appearing for Plaintiff Eddy Espinal ("Plaintii'P') and Stephen P. Pischl. L::sq . 

appearing for Defendants MP! Management LLC d/b/a Olshan Properties ("Olshan"), Alex Levine 

and Ka' Shawn Braxton (collectively "Defendants"), l)cfcndants' Motion to dismiss Plainti ffs 

Complaint is granted. 

I . Background 

Defendant Olshan manages a res idential apartment bui lding located at 60 West 76'h Street 

in Manhattan (the "Property") (NYSCEF Doc. 14 at p. 7). On July 5, 2022, Plaintiff began working 

for Defendant Olshan as a Superintendent of the Property (J\:YSCEF Doc. 2 at ~ 12). Service 

Employees International Union, Local 32BJ (the ·'Union"). represents certain building service 

employees of Olshan' s, including Plaintiff, as their exclusive collective bargaining agent 

(:--JYSCEF Doc. I 0. At ,:s). The terms and conditions of Plaintiff's employment arc governed by a 

collective bargaining agreement, the "2018 Resident Managers and Superintendents Agreement 
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between Realty Advisory Board on Labor Relations Incorporated and Service Employees 

International Union, Local 32BJ, Effective June 21, 2018 10 June 20, 2022" (the "CI3A"}, 

negotiated between the Union and the Realty Advisory 13oard on Labor Relations, Inc. (the 

" RAB") (NYSCEF Doc. 12). 

Plaintiff's employment was terminated effective September 12, 2022 (NYSCF.F Doc. 14 

at p. 6). In response to his tcnnination, Plaintiff initiated an unfair labor pnicticc charge before the 

:-.1ational Labor Relations Board on September 23, 2022 ("NLRR") (Case :-J'o. 02-CA-304031), 

alleging that he " reported hazardous work conditions and got fired" (NYSCF.F Doc. 13 at. P. 7). 

On December 20. 2022 Plaintiff brought the instant workplace retal iation action against 

Defendants under New York J..,abor Law §740, claiming that his employment was terminated a~ 

retal iation for his reporting of what he contends were dangerous conditions at the Property relating 

lo an ongoing asbestos abatement project (NYSCEF Doc. 2). 

On March 20, 2023, Defendants brought the present motion to dismiss Plainti ff's 

Complaint on the grounds of a defense fouuded upon documentary evidence and the Court' s Jack 

of subj ect mailer jurisdiction over the matter (l\YSCEF Doc. 8 at p. 1 ). In support of the motion. 

Defendants fi led the Affinnation of Stephen P. Pischl, Rsq. (NYSCEF Doc. I 0). and a 

Memorandum of Law (NYSCEF Doc. 14) on March 20, 2023. Plaintiff filed a Memorandum of 

Law in Opposition 011 March 28. 2023 (NYSCEF Doc. 15). On Apri l 3, 2023, Defendants filed a 

Memorandum of I.aw in Reply (NSYCF.F Doc. 20) and a Reply /\ ffirmation of Stephen P. PiscW, 

Esq. (l'\YSCEF Doc. 21 ). 

11. Discussion 

Defendants move to dismiss Plainti ll's Complaint on the grounds that : (1) pursuant to 

CPL!{ 321 l(a)(J) a dc ('cnsc is founded upon documentary evidence; and (2) pursuant to CPLR 
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321 l(a)(2) the Court docs not have juri sdiction of the subject matter of the cause of action 

(NYSCEF Doc. 8). 

A. Defendants' Motion to Dismiss Pursuant to CPI ,R 3211 (a}(2) is Granted. 

Pursuant to CPLR 321 1 (a)(2), a party may move for judgment dismissing one or more 

causes of action asserted against him on the ground that '·the court has not jurisdiction of the 

subject matter of the cause of action." 

Section 7 of the National Labor Relations Act (''NLRA") broadly guarantees employees 

the ri ght to engage in "concerted activities for ... mutual aid or protection" (29 U.S.C. §157). The 

First Department ha~ construed this right to include ·'employee conduct aimed at protesting adverse 

working conditions" (Hoesten v /Jest, 34 AD3d 143, 154 fist Dept 20061). Further. employee 

complaints made on behalf of other union members are cons idered for "mutual aid and protection'' 

even where "the complaints were made by ... a union employee, and not by the "concerted 

activities'' of the other employee-members themselves (Hoes/en at 154). 

It is well settled that ·'[wjhcre conduct is clearly protected or prohibited by the NLRA, the 

:--ILRll. and not the states. should serve as the forum for disputes arising out of the conduct'' 

(People v Amazon 205 AD3d 485,486 [1st Dept 20221). Further, the First Department has held 

that Labor Law §740 claims "alleging retaliation against workers based, in purl, on their 

participation in protests against unsafe working conditions plainly relate to the workers' 

panicipation in concerted activities for the purpose of mutual aid or protection ... are protected by 

the NLRJ\ ... and therefore ... thc claims are preempted" (/d.). 

Plaintiffs Complaint asserts a Labor I.aw §740 claim stating that "Defendants acted in an 

un lawf'ul and retaliatory manner li)llowing Plaintiffs objection to and refusal to act in accordance 

with Delendants' violations of law which presented a suhstantial and specific danger 10 the public 
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health or safety and/or Plaintiff's refusal to participate in any such activity, policy or practice in 

violation of a law, rule or regulation" (NSYCEF Doc. 2 at ~32). 

The Court finds that Plaintiff's Complaint alleges retaliation based, at least in part, on his 

participation iJ, protests against unsafe working conditions for the mutual aid and protection of 

other employees. Accordingly, " the NLRB, and not the slates, should serve as the forum'' for the 

dispute (People v Amazon at 486). Accordingly, Plaintiff's claims must be di smissed with no 

further analysis (Id. al 486). 

Notwithstand ing the above grounds for NLRB preemption, Plaintiffs claims arc also 

preempted based on a close relationship between the controversy raised by Plaintiff in the instant 

action and the controversy raised by Plaintiff before the NLRB (/.l1lin Quan er Cafe. Inc. v. Am. 

Guild of Variety Arti.,·ts, 300 NYS2d 753 (1st Dept 1969]). The First Department has held that 

" inasmuch as the subject mailer of fan] action involves a labor dispute which is the subject of 

charges pending before the NLRB, exclusive primary jurisdiction over the matters in controversy 

belongs to the board'' (Id al 753). Plain ti f'f's September 23, 2022 NLRB action alleges that 

Plaintiff "reponed hazardous work conditions and gol !ired" (:s/YSCCF f)oc. 13 at p. 7). Because 

PlaintifTs NLRU action involve~ the same labor dispute at issue in the present action, the NLRD 

has exclusive primary jurisdiction over the matter, and this court ' s jurisdiction is preempted (Id. 

at 753). 

(The remainder of this page is intentionally left blank) 
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R. Defendants' Motion to J)ismiss Pursuant to CPLR 321 l{a)O) is Granted. 

Pursuant to CPLR 321 l (a)( I), a party may move for judgment dismissing one or more 

causes of action asserted against him on the ground that ·'a defense is founded upon documentary 

evidence." 

Even if: arguendo and contrary to law and fact, the Court was to deny dismissal on the 

grounds of preemption, Plain ti frs Complaint must also be dismissed for failure to abide by 

required conditions precedent imposed by the CBA. 

In the CRA, the Union explic itly agreed on behalf of its members to arbitration "as the sole 

and exclusive remedy" for "claims of workplace discrimination, hara~sment and retaliation as 

covered in the No Discrbnination Clause" (NYSCEF J)oc. 12 at p 8). Specifically, the No 

Discrimination Clause, which is found in Section 1 S(A) of the CRA, states that 

There shall be no discrimination against any present or fi.1ture 
employee by reason of race, creed, color, age, disability, national 
origin, sex, sexual orientation, union membership, or any 
characteristic protected by law, including, hut not limited to, claims 
made pursuant to Title Vil o f' the Civil Rights /\ct, the Americans 
with Disabilities Act, the Age J)iscrimination in Employment Act, 
42 U.S.C. Section 1981 , Family and l\·1edical I.cave /\ct, the !\cw 
York State Human Rights Law, tbc New York City Human Rights 
Code, or any other similar laws, rules or regulations. All such claims 
shall be subject 10 the grievance and arbi tration proccdmc (Articles 
V and VI) as sole and exclusive remedy for violations. Arbitr.1tors 
shall apply appropriate law in rendering dec isions based upon 
claims of discrimination (l\-YSCEF Doc. 12 at pp. 7-8) 

Funhcr, Section 15(8) of the CBA contains a protocol (the "Protocol") for processing, such covered 

claims and outlines a "system of mediation and arbitration I that is] applicable to all such Covered 

Claims, whenever they arise'· (NYSCEF Doc. 12 at p. 9). While the Protocol provides an avenue 

for an employee to attempt to bypass the mandatory arbi tration proceedings and pursue claims 

directly in state or federal couns, CBA Section l S(B)( 4) specifics that 
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it is a mandatory prerequisite before any bargaining unit member 
atlempts to file a Covered Claim in any court t.hat the bargaining Llnit 
member. .. notify in writing the RAB and the Employer that the 
Employee is attempting to bypass the protocol. The notice required 
by this section (the " Bypass Notice") shall sp,..--cify the Covered 
Claim(s) alleged with sufficient detail, the court where the action is 
to be filed, and the reason(s) for attempting to bypass the Protocol 
process .. . Providing the Bypass Notice is a condi ti on precedent prior 
to bringing a Covered Claim in any forum (NYSCEF Doc. 12 at p. 
12). 

Section 15(13)(4)(b) of the Cl3A further states that "[aJbscnt compelling good cause, the 13ypass 

Notice must he mailed by first-class certified mail, return receipt requested at least 60 days before 

the bargaining unit member plans to conunence a lawsuit in any court" (NYSCEF Doc. 12 at p. 

16). 

In this case, Plaintiff commenced his claim alleging workplace retaliation on December 

20, 2022 and failed to plead or allege that he compl ied with the required Bypass Notice 

requirements before commencing suit (KYSCEF Doc. 2). As Plaintiffs has failed to adhere to the 

CBA prerequisites required before any bargaining un it member may attempt to file such a claim 

in any court, Plaintiffs Complaint must be dismissed it its entirety. 

[The remainder of !his page is inlentionally le.fi blank) 
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Accordingly, it is hereby, 

ORDL:RED that Plaintili Eddy Espinal's complaint is dismissed in its entirety: and it is 

further 

ORDERED that the Clerk of the Coult is directed to enter judgment accordingly. 

This consti tutes the Decision and Order of the Court. 

10/26/2023 
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