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.At an lAS Te.nn, Part 66, of the Supreme
Court ofthe State of New York. held in and
for the County of Kings, at the Courthouse,
at 360 Adams Street, Brooklyn, New York,
.on the 31stday.ofOctober, 2023 .

..
PRESENT:
HON. RICHARD VELASQUESZ, Justice.------.._-_.~.._.._-------------------~-~._~.._..__ ._-._._._~_._--_._)(
JEAN PHILLIPE.ERALIS,

Plaintiff,

-against.

BLACK CAR FUND,

Defendant.
----....-----------.~--.-----------.-------- ..---------------r-~-------)(
The following e.;fijed papers read herein:

Notice of Motion/Order to ShowCausel
Petition/Cross Motion and
Affidavits (Affirmations) Annexed _
Opposing Affidavits (Affinnations) _
Affidavits! Affimtations in.Reply _

Index No. 517975/22
moJ,&zq; I

NYSCEF Nos.:

2-3
9
17-18

Upon theJoregoing papers, plaintiff Jean Philllpe Eralis moves, by order to show

cause, for an order vacating, nuHifying,and,iextinguishing the workers' compensation

lien of defendant Black Car Fund in the amount of $9;357.90 asserted against plaintiff's

settlement proceeds recovered ina third-partYr'n6tor vehicle action.

On July 1, 2017, plaintiff was injured Vfhen the vehicle he was operating,owned

by American United Transportation, was strl;Jck by a vehic(,eoperated by Mathew E.

Alves and owned by Freedom Rides, Inc~ ~Since .theaccident happened during the

course of plaintiffs employment, he filed a claim with defendant for workers'
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PRESENT: 
HON. RICHARD VELASQUESZ, Justice. 

.At an IAS Term, Part 66~ of the Supreme 
Court of the StateofNew York. held in and 
for the County of Kings, at the Courthouse, 
at 360 Adams Street, Brooklyn, Neyv, York, 
.on the 31 51 day.of October, 2023. 

-----------..,,.--------------------•'!'"•-~-~----------~---~-·---~-----··· X 
JEAN PHILLIPEERALIS, 

-against­

BLACK CARF~, 

Plaintj~ 

Defendant. 

The following e-filed papers read herein: 

Notice of Motion/Order to ShowCause/ 
Petition/Cross Mption and 
Affidavits (Affirmations) Annexed ______ ~---
Opposing Affidavits (Affirmations) _________ _ 
Affidavi\:S/ Affirmations in Reply _________ _ 

Index No. 517975/22 
md&lj: I 

NYSCEF Nos.: 

2-3 
9 
17-18 

Upon theJoregoing papers, plaintiff Jean Phillipe Eralis moves, by order to show 

cause, for an order vacating, nullifying, ·and:"extinguishing the workers' compensation 

lien of defendant Black Car Fund in the amount of $9,357.90 asserted against plaintiff's.; 

settlement proceeds recovered· in a third-party' motor vehicle action. 

On July 1, 2017, plaintiff was injured vyhen the vehicle he was oper~ting, ·owned 

by American United Transportation, was strµck by a vehicle .operated by Mathew E. 

Alves and owned by Freedom Rides, Inc:. '.Since the .accident happened durjng th~, 

course of plaintiff's employment, he fifed, a clairn with defendant for workers• 
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compensation benefits. Defendant thereafter paid plaintiff the sum of $17,0.863.12,

including $6,233.42 for indemnity benefits~nd '$10.,85.2.70.for medical benefits.

On January3o.,2o.18, plaintiff comrDen~d a third-:,partyaction againstA'lves and

Freedom Rides, Inc. According to the petitio'1,in the instant proceeding, plaintiff settled

his third-party non-economic loss (pain a'nd suftering) claim for $15,00.0..00.(the limit that

pla.intiffwas able to recover under the ,policy of the third-:party,insurance carrier), with a
. ..

net recovery to plaintiff of $9,40.0.. On March 25, 20.22, plaintiffs counsel received a

letter from defendant's counsel consenting to the settlement of the third-party action in

the amount .of$15;DDD.o.D.ln the letter, defenpant's counsel stated:

"The part,iesagreethat 'the case of Kelly v. State
Insurance Fund, 60. N.Y.2d 13t (1983), applies. The carrier
has a lien for all indemnity and,nedlcal benefits paid in thi.s
file as the third party action defendant is not deemed a
"covered person" under Article .51 of the NYS Insurance
Law. There is no $50.,0.0.0..0.0.offset. See NYS Insurance Law
Section 510.4, Marshall v. Nationwide Ins. Co. 1,66 A.D.2d
852 (3d Dep't 1990.). lhecarrier's recoverable lien, after
deducting the proportionate cost of litigation, exceeds the
overall settlement proceeds after deducting your cost of
1litigation.The carrier agrees to accept the sum of $9,357.90.
in satisfaction of its lien. There is no net recovery to the
claimantgivenJhe carrier's recoverable lien;"

In the petition and affirmation Is support of the order to show cause, (?Iaintiff

argues that when a third-party action involv,esamotor vehicle accident, a workers'

compensation lien does not apply to the first: $50.,0.0.0..0.0.of benefits reoeiived. Plaintiff

maintains that because the accident happened. in the County of 'Kings, State. of New

York, Insurance Lawg 5104 (a) and WOrkerS' CornpensationLaw [WCLl ,~29 (1'"a)

apply. WeL 9 29 (1-a) provides an exception toa workers' compensation lien and

disallows recoupment or offset of benefitsintEmded to compensate for a claimant's loss

2.

FILED: KINGS COUNTY CLERK 10/31/2023 03:02 PM INDEX NO. 517975/2022

NYSCEF DOC. NO. 21 RECEIVED NYSCEF: 10/31/2023

2 of 4

compensation benefits. Defendant thereafter paid plaintiff the sum of $17,0863.12, 

including $6,233.42 for indemnity benefits and $10,852.70 for medical benefits. 

On January 30, 2018, plaintiff commenced a third.,-party action against A1lves and 

Freedom Rides, Inc. According to the petition in the instant proceeding, plaintiff settled 

his third-party non-economic loss (pain a·nd suffering) claim for $15,000.00 (the limit that 

plaintiff was able to recover under the ,policy of the third-party .insurance carrier), with a 

net recovery to plaintiff of $9,400. On March 25, 2022, plaintiff's counsel received a 

letter from defendant's counsel consenting to the settlement of the third-party action in 

the amount of $15,000.00. In the letter, defen~ant's counsel stated: 

"The part,ies agree that ,the case of Kelly v. State 
Insurance Fund, 60 N.Y.2d 131'. (1983), applies. The carrier 
has a lien for all indemnity l:tnd medical benefits paid in this 
file as the third party action defendant is not deemed a 
"covered person" ur1der Article .51 t>f the NYS Insurance. 
Law. There is no $50,000.00 offset. See NYS Insurance Law 
Section 5104, Marshall v. Nationwide Ins. Co. 1·66 AD.2d 
852 (3d Oep't 1990). The carrier's recoverable lien, after 
deducting the proportionate cost of litigation, exceeds the 
overall settlement proceeds after deducting your cost of 
:litigation. The carrier agrees to accept the sum of $9,357.90 
in satisfaction of its lien. There is no net recovery to the 
claimant given the carrier's recoverable lien;" 

In the petition and affirmation Is support of the order to show cause, J?laintiff 

argues that when a third-party action involv,es a motor vehicle accident, a workers' 

compensation lien does not apply to the first: $50,000.00 of benefits receiived. Plaintiff 

maintains that because the accident happeried in the County of Kings, State. of New 

York, Insurance Law § 5104 (a) and Workers' Compensation Law [WCL] § 29 (1'-a} 

apply. WCL § 29 (1-a) provides an exception to a workers' compensation lien and 

disallows recoupment or offset •Of benefits intended to compensate for a claimant's loss 

2· 

[* 2]



from the proceeds of a recovery of first party.penefits received pursuant to Insurance

Law 5104 (a). First party benefits are paym~el'lt~QfI.!ptb $50,000 intended toreimplJrse
. ' .

the injured person for his or her basiceconorrHc'l!oss, in~hJding lost wages anqmed:ical,

expenses (Insurance Laws 5102 [a], '[b]);

The issues herein ultimately involve theinteracticm between Insurance Lawgg

5104 (a) and (b), and WCLgg 29 (1)and(1-a).

WCLg 29 (1) provides thala worketstcorrt'pensation carrier has the ri~hfto

assert a Hen against the proceeds. of a claimant's thi:rd"'party action for.theclaimants'

injuries (see Dietrick v Kemper Ins. Co., 76 N;Y2d248 [1990]; Matter of Buck v Graphic

Arts Mut. Ins. Co., 19 A03d966,967 [3d :Dept 2005]). WCL 9 29 (1-a) limits the

application of 'that statute andprovides,thal ta carrier 'cannot assert a liienagainst

proceeds received pursuant to Insurance::ba~ ~"5104(atforc:ompensatiOnqr ;benefits'

which were paid' in lieu of first partY benefitsWhichahother insurer would. have

otherwise been obligated to pay in an acticm bya covered person against another

covered person; for injuries aris;ing out of th~. negligent Ljseor operation of a motor

vehicle (see Buck, 1,9A03d at 9(7); McHenry v St'fJ,teInsurance Fund, 236 AD2d 88,

90-91 [3d Dept 1997]).

Insurance Law g51 04 (a);appliesto actions by a'covered person against another

covered person. Insurance Lawg 5104 (b) permits alien in any action by a covered

person ~gainst a' "non-covered"'person inariy action 'for injuries arising out of the use

and operation ofa motor vehicle; Th'us1 ~her~. ~be third~p~ryyaction does not inVolve a

covered'defendant, Insurance Law:g5104 .(b)' rather JI1~nlnsurance Law S5104 (a)

applies. If the claimant's third.party actIon "w,as.not gqverned by Insurance LaW's 5104

.3
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from the proceeds of a recovery of first partyJ:>enefits recei_ved pursuant to Insurance 

Law 5104 (a). First party benefits are payment$ ofupfo $5Q,000 intended to reimblJrse 

the injured person for his or her basic econorrHcfoss, indµding lost. wages anq mediical . 
expenses (Insurance Law§ 5102 [a], .[b]); 

The issues herein ultimately involve the interaction between Insurance Law §§ 

5104 (a) and (b), and WCL §§ 29 (t) and"{:1-a). 

WCL § 29 (1) provides that .a workerst com·pensation carrier has the ri~hf to 

assert a lien against the proceeds. of a. claimant's third"-party action for the claimants' 

injuries (see Dietrick v Kemperlhs_. Co., 76 NY2d 248 [1990]; Matter of Buckv Graphic 

Arts Mut. Ins. Co., 19 A03d 966, 967 [3d 10ept 20051). WCL § 29 (1-a) limits the 

application of that statute and provides, thaJta carrier cannot assert a nen against 

proceeds received pursuant lo: Insurance ;La-..x § 5104 (a),, for compensation or benefits 

which were paid. in lieu of first party benefits Which another: insurer would have 

otherwise been obligated to pay in an action by a covered person against another 

covered person;. for injuries arising out of th~ negligent LJse or operation of a motor 

vehicle (see .Buck, 1i9 AD3d at 967); McHenry v State Insurance Fund, 236 AD2d 88, 

90-91 [3d Dept 1.997]). 

Insurance Law § 5104 (a),applies to ac;tions by a-covered person against another 

covered person. Insurance Law§ 5104 (b) permits a lien. in any action by a covered 

person against a· "non-covered'.' person in any. action ·for injuries arising out of the use 

and operation ofa motor vehide. ThUth wh~r~ th~ third,,;pjlr,ty action does not involve a 
. ·- -

covered defendant, lnsuranc:e Law§ 5104 -(b)' rather Jt,~n Insurance Law § 5104 (a) 

applies. If the claimant's third-party action "w,as .not gqverned by Insurance Lavt§· 5104 

3 
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(a)," the workers' compensation catrier's~Jighlsto attach'a lien "are not affected by the

limitation [of WCL ~ 29 (1-a)]" (McHehry;,236AD2d 'at91).

Thus, the question of the viability of defendant's lien hinge:s on a showing that the

owner and/or operator of the third-:party vehicle is a<covered person" so thattDe lien

exception under Wct ~ 29 (1-a) is appH~~IE;l, :r9-therthan a "hon-covered person,"

whereby a lien may be properly attached to the settlement, recovered in the third-party

action (see Marshall v Nationwide Mut. Ins. CO.,166 AD3d 852 [3d Dept '1990n~

fn this proceeding, plaintiff has not'off'~ted proof establishing that the thlrd.,.party

deferidant(s) were, in fact, "covered" w.it~inth~ me.aning'of the Insurance Law, suchthat

Insurance Law ~ 5104 (a) applies and the defendant's 'lien is precluded under WCL~29

(1-a). Further, there is no evidence to,sUbstanfiateP'laintiffs argument that the $15,000'

in settlement proceedsfr.om the third-party: :action was intended only to compensate.
plaintiff for "pain and suffering" rather, than basic economic',lossand, regardless, aii.en

under WCL9 29 (1}is:"valiidagainst~a,.,9 recovery,," inclludingsum~ denominated

compensati,on for pain and suffering" (Scann~1{ IIKarlif), ~52 AD2d552, 553 [2d Dept

1998]).

As a result, the instant orderto show,caosesisdeniedand the instant proceeding

is dismissed.

The foregoing constitutes the decisi6n, 'order and jUdgrpent of the court

,EN~~hjTH
RON. R!CH~LASQUES. J.S.C.

"Han. Richard Vefasquez, J'$C,
,OCT 31 2023
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(a)," the workers' compensation car'rier's,Jighls to attach,a lien "are not affected by the 

limitation [of WCL § 29 (1-a)]" (McHehry;.236AD2d .at 91}. 

Thus, the question of the viabUity of defendant's lien hinges on a showing that the 

owner and/or operator of the third-:party vehicle is a c0vernd person,. so that tt:te lien 

exception under WCL § 29 (1-a) is appli~l:ME;l, r9ther than a "hon-covered person,"· 

whereby a lien may be properly attached to the settlement. recovered in the third-party 

action (see Marshallv Nationwide Mut. Ins. Co .. , 166 Ab3d 852 [3d Dept'1990]); 

fn this proceeding, plaintiff has not'offeted proof establishing that the third.,.party 

deferidant(s) were, in fact, "covered" w.ithin the me_aning ·of the Insurance Law, such that 

Insurance Law § 5104 (a) applies and the defendant's 'lien is precluded under WCL§ 29 

(1-a). Further, there is no evidence to substar,tiate p'laintiffs argument that the $15,000' 

in settlement proceeds from the third-party: :a.ction was intended only to compensate . 
plaintiff for "pain and suffering" rather, than basic economic·Joss and, regardless, a iien 

under WCL § 29 (1} is '"val1id against ~any· recovery,.'' inc!luding sum~ denominated 

compensation for pain and suffering" ($cannel{ v; Karlin, ~52 AD2d 552, 553 [2d Dept 

1998]j. 

As a result, the instant orderto show c'aose'iis,denied and the instant proceeding 

is dismissed. 

The foregoing constitutes the decisi6n,'order and judgrpent of the court 

,EN~~hiTH 
HoN. RICH~LAsauEs, J.S.c. 

·,Hon. Richard Vetasquez, J'$C; 

.OCT 3 l 2023 
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