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-PRES ENT: 

HON,-KATHERINELEVINE, 
Justice. 

At an IAS Term, ParL92 of the ~fopreme ·Court of 
th_e Sta,te of New York:,.-held. fa.and for th~: County 
of Kings, at the Co~rthouse, at- C;ivii.:; Center, 
Brooklyn,: New York,, on the 0th day or'Ocfober,: 
2023. ', . 

- -_ .. __ :;. '-- --- ·-: -- - --- -- .. -. - -- - ~- - - ..; - -. - -- - - -: "" - - - -- - .;. -- ..:x,-
BocKR.EAl;TY CoRP., 

- agWnst-

CLEAr,J RlTE CEN.TEl.l:- ,13 32 FLATH 1JSH AVE., LL~, 

D.efend~nf 
- "" - - -:-:-- --- ----:- ~-----_ ... _.,. "---:-- - - ____ .. -,---- --- --"'" -- ,.--X 

The -foHowing-e-filed .papers· read -herein: 

Notice ofMotion/Order to Show :cause/ 
Petition/Cross_fyfotion _and 
Affidavits (Affirmations} Annexed.......... ___ _ 

Oppos_ing- Affidavit:s· (Affirmations} ------'" 

Reply Affidavits·. (Affirmations} _____ _ 

S1Jpplert1yntal. A;ffid.avit (Affitmatibn). __ -__ _ 

Ind~x_No; 509134/2.020 

NYSCEF Doc Nos. 

44-52 

6·3-.6s.: 1s~s-1 
6'6-71 

140' 

Upon the foregoing papers in this action for ejt.-etnumt and tent:.due unct·er ai~se 

for th~ com1netcial property at 1332-1334 ·r1atb.ush AV'.ertue in Brooklyn. ("Property'·'), 

plai,ntiff Bock Re~1ty Corp; { .. Bock Realty" or. "'plaintiff") mov~s for -an: ·orcler: (f) 

grantin_g summary Jucfgm·ent for the eject.1.11ent of defendant Clea~, Rite Center - 133:2 

Flatbqsh Ave,, J.;:,I,,C ("Clean Rite"· or ~'defendant'.') ftpm the. Prope:rty lU!d ,awardin,g;,. 

plaintiffpossession ofth~Ptop\!rtypursi:iant to CPLR 3:2:l:?1; (2) cU:smissmg Clea_n Rit~'.s­

,t"Thijt '1:lra1wh, pf:B.ock Realty's :suinmaryjµdgntent m:o.tion seekfogthe issuance of an order -of 
eJectm:eht has now··-been rend~red moot bec~use Ho¢k RealtyJ:ias -advised the, court that Clean.Rite 
v~cated and' sup:ef?-.Q~~a poss~s$i~il 9f the 'Pro1;,,c:::rty to, Book Realty i'h j atiuary,,2023 (see NYS,CEF 

. ,, . : .. '• .. , . ' . : ... ,. ~ .. , .. ,.. .. . .. ,_,., .. , .. , ...... '":'···· ..... ,. '., '"' . ' .,., ' . : 
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affirmative defense.sand cou11terclairn; pµrsu.ant to CPLR 321.1 (a) (1), (a) {.71 'and (b);c(3J 

granting itan:awan.t of the;rental income, water charges and real estate taxes owed, which. 

continue to acqrue, am:l ·damage$ for ,·"withholding'·' the Property from plaintiff; and:( 4)-art• 

award ofattomeys' ft;:e;s, cos~ anddisbursement~,-the-amount·ofwhich·to he• deformfoecf. 
' ' ' 

at ab.earing at the conclusion ofthis.action. 

Backgrou·n~ 

T/J is Eje.c:tme11t/Breac!r of LeascAction 

On JuneA. $020, Bqck Re.alty 9ommenqJ~:d, this actio.r:i aga_inst its. tenant at tl1e. 

Property,. Clean Rite, by filing a s_t11nmons and a. complaint verified by- Block Realty's: 

tlien ,pres(dent~ Chatles· Ho~k, aileging that it _ is the fe;e .simple owner erttitl~d to 

·possession otthe .Property; The complaint alleges that Clean. Rite·; as tenant, entered into: 

a. commi;:rcial l1eas~ a~re~~ent for the Prbpertf with, B:ock Realty's· p(ede:cessor, .a~ 

landlord, on July 2-3i ::1999,· whicll was :amended_ by a $:~cortd Rider and p, ·Fit.st. 

Amehdmen~ {collectively, the Lease), a copy of which wtrn apnexed to· the verified 

complaint as·Exhibit A. 

The complaitlt;·.au~ges that ·clean Rite is ·ip. pos·s~ssion .of ~ne Property pursuant to 

the terms of the Lease,, artd. that it brea:ched the Lease.·by failing: to ·make the $ $_, 7 84 .60 

fixe_d.monthly rental payments. th~t.were clue on April 1, 2,020 and, ort May 1, 2020. Bbck 

R~alty sent Clean Rite a lett~r on May,21, 1020 ("demand letter"'). denumdirtg pos~ession. 

Poe No .. 14.0 atFn.1):. 
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-0f'the Property based on fa.ilute t9 p~y tent The demand letter is from. Bock Realty''s 

,counsel and the subject'ltne ide'ntifies the:Lea.se for·the 'Prope:rty and Clean Rite as tenant 

thereunder. The.d1::mand letter quotes § 17(2) of the Lease. which provides: 

;'[I]f Te11¥J.t s.hall 'rh~e 4~fault in: the paymelit 9f .the:· re:nt 
reserved herein .ot ~ny part of 'either or in making. any ·other 
payment herein ·required; then and'. in any <-ff such events, 
Ovmet inay. without notice1 re'.'enter the demised -premises 
either by force. or otherwise, ~nd disp.qssess Tert.irtt by 
summary proceedings or ·otherwfse, .and the legal 
rypresent~tive ·:of Tenan~ or, other occupant of demised. 
premises and remo.ve their-effe,cts arid _hold tbe:p~mises as if 
this lease pa(l mW been made, ,and Tena~t :hereby wa,ive_s the 
service of notke•of intention to te~enter or tojrtstitute legal' 
proceedings to· that ·end.'' Lease, §_ 17 (2) [emphasis adde4]). 

Altb,ough,potice o,f default-was not-reguired under the plain·terms of"tb,i_s'pro.vision~ 

plaintiffs_ demand letter id.en_tified :Clean Rite'~ de.fault in payment for the. months of 

April and May: 2020~ and not;fied Cfeap.. RiJe that it ''hereby elects to re-enter the 

Premises and to terminate your right ,ofpossesslon effective as of 1 l:59 -P.M. on June l, 

2029,, aml de.Qi.ands that possessfon of the Premises be d.elivered and surr~nd~red· to- the 

Landlord by· the · uforesiiid date , . , or it may. cortlnle:O:qe ah ejectruent. action agttin~t-you t' 

TI1e· M;,iy '.41, 2020 pem.and letter ·al:so-referenced and-attached Bqck'Realty-' s· May 8, 2020 

renf ciem~nd, which Stated: 

"Please be .. advise:d that if full payment of the Fi¥ed_Rent for 
the m,ontlis-.ofApril,2020,and.May; 2020 ar.e not received· by 
tlj.e Landlord by May .19~. 2.02.0; th~ J.,aridlqr.d sh,ajl exercise its 
rights. :Provided Uhqer .the. L~ase ·an.4 .Purs:tjaiJ.:t ·to th,e· raw ·to 
r,ecov~r· possessfo"Q, ', of the Premii:iesi llmi Q~age~·, from you'' 

3 

--'-----------'--~----.............. ---~~~--
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The May i1 and. May 8· demand' letters from Bock Realty's legal ··counsel were 

a:ccompanied by ·~ M_ay 6, .20~0 written- a:uthoriz~tion execµted by·.Charle;;. BnckJ Bock 

Realty'·s president at thij{time. 

The Lease reflects tlrat Bock Realty,_ identified as the :"current Landlord/' 

succeeded to the interest of Vohan_n [a:s Lanqlord] in tlie Lea:se·; {.V irst Amendment to' 

Lease,, page 1) Accorq.ing_ to paragraph 4 of·t_he•FirstAine11.drnent to Lease, which ·was­

exec.utcd ,911 Octpber 20, 2.009~ ~y Oren Siju_bennan,, vice .presidimt of Cl~an Rite, ·_as .of 

Janqaty l; 2oio, § 42- ofthe"Lease wa:s amen'ct·etl2·arid tenant :was then tequire<lJopay1·~1 

-estate taxes in the form of"tax·rent••· (FfrstAmendment to Lease-'"at 'if 4,_page 4). § ·2s.-of 

-~he Lease provides "that if tenant us.es or, conswnes water. for ;any purpose othef-than 

ordii;lary lavatory purpo_s~s. them. tenant' agrees to pay fQr water usage. as -·"addWonal tent" 

(Lease· at ,r 28}; § 18. of the Lease, ertt~tl~4 "Remedies of Qwhel'. and Waiver ot 

Redemplipn,." ptovides in relevant,part, that 

'fin. case ofanysu.ch ·default [1n the:pay.ment :ofrenn re-entry, 
ex_pjr:ation and/or dispossess_ ~Y sunumu:y ·proceedin,gs. or 
otherwise {as .referenced in Par\ .17' {2)]~ (a) the rent; and 
additional-rent [i.ei, tax rentand water· charges]~· shali become. 
due ther~upon ·and b.e p!!id µp to the time. of such re:--entry, 
dispo~sess a:ncl/or.e~piration .. t (_id.,:Lease af-il 18). 

The c01nplaint further alleges that: 

-~ §, 42 'd) ,ofthe Lease was,,runended to. ,prdvi'de that "Land.kird $hall -l'iav¢ th~ same rerocdies· fot-non'" 
payr,neritl?y· Ten,a,nt of Real Estate Taxes .~Land)prd has fornon-.paym~nthy Tenarttof.Fixed.Rent'; 
(id., First Arne11dinent toLease:crt 14, .. page ?)'.= · · · · 

.4 

_____ ......... , .................... ,, .. ,, .................. -, ... , , ........ -._ .. _.............. ' ..... .,,_._. .... ,-..•. 
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"[p] 1aintiffhas- eteqted. pursuant to the· termS'- of Artide 17' [2] 
of° ·the Lease that ·TiJf ·Tenant· shall make .default in ·the 
payin,enf of the ~·ent r~senred herein or any part of eithet·J:,r in 
ntaJdng any othe1'. paytnent herein required; then and in ~ny of 
such events O\v»et:may without notice, re ... ent_er the ·ci_e_mis:ed 
prelTlises either by forc·e.or otherwi.se, and dispossess Tenant 
hy' summacy proceedings ot otherwise, .and the legal 
representative of Tenant .or· - other occupant of demised 
pr.~tnises and remove their ,effects t1.nd ,hold the :premises, as ·if 
this teas_e had: not been made; . . \ and due notice_ o:f such 
election 'by Plaintiff was duly:givento Defendant in writing 

"That ,Deferidanthas· refused tq surrender-peac_eful possession 
of the Premises and failed to -vacate the Premises . ,a. and 
refuses to. do -so · a~d is- iii pbs~~~sioh of the Pr~mis~s ~d 
unlawfuliy withholds possession thereof from Plairiti_ff.and 
Plaintiff has been damaged and is being .damaged by such 
withholding;'; - - --

"Plaintiff demands· immediate poss·essio~ of ·thy Property :a~1d· d~trJ,ages "fqr ·t11e- r~ntal 

.amounts• ow.ed and which conti_nue to accrue and for withhblcU.hg the said .Premises. 

together with attoni:eys; fees, and the c_osts and disbursements :of-this action/1 

G_lean Rite ~s 411SJVe,:~ 4ffirmatii1( J).efeils,es a11.d ComJ.terclabn 

Defenq.ant denied the .allegations and asserte.d. th,e following af:finnative"defenses: 

(1) th'e cornplailit. fails to st~te·.a claim .for ·tre,ttclt ofJhe.• Leas_e; (2) there, is a stay of 

evictibn of commercial tenants until August 31_:, 2021; 'd'ue to the COVII)-i9 .Pandemic;: 

(.3)the May -z:1.. 2020 .demand letter {1'.eferted to. as the Hpredicate notice1' by· Clean Rite) 

was not signed bf :an. authorized r¢preserttatlve of Bo:ck Realty; (4}B.ock Reaity fai.Ied ta 

-~,-----· ......... · __ ,;_· ----------------------,------------

-----··· .. ---·-·· _ ............................ ., ........... ·-·-·--······· .. ··• .. --....................... _ .. _ ......................... ,-.............. . 
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.serve, a,:valid 14-day :rent demand; as reqj.lired. under· RPAPL §" Tl 1 (2);_ and (5) Bock 

Ri:lalty fail'ed to serve a written rentdei:nand, which violates·.§ 17 {1) oft4e·Lease; 

-Clean Rite also llss·erted a counterclaim 'seekinet i:l. judgment declaring_ that BoGk 

Re;;i.ltyi•s May 214 2020 demand 'letter is actually a ''notice of defaulr that is contrary to 

the. lenns of } f7(l) of the·- Lease <land· therefore is>· legally insu'fficient to- support 

Pl_aintiff _s. claimed right of re~entry pursuant.to § 17 (2) of the Lease/1 

1JockRealty·•s-I11stantS-uninta.ry. JudgmenfMptio.rr 

On July 12,_2021, Rock moved for: (I): summary juclg·ment on 'its· ejectmentclaim 

and awarding ·it possession nfthe,Prnp.erty,,which .branch of the motion has·beenrertdered 

moo.t sinGe Clea,n, Rite· vapated and surrendered possession of the :Property in_Januacy 

2023; (2-} dismissal of Clean Rite_'.s affi;tmative ·defert~es and counterclaim/ (3} an award 

of the rental.1Jarments,. including-the addhional rent consi'sting of water charges· ·and teal 

estate taxes·-that ·ciean Rite owes BockRealty •. puts_uant to the. tertns of.the .Le-ase:;. and (4) 

an .awarcl of attorneys' f~esj ~osts and disbursements, pursu~nLfo g J9· of the Lease. 

:Boc.~.Realty submits ~IJ affidavit from ,:Ellen Bock, its. "authprtzed represe11tft{ive,~j 

whq attcst:j, ~aiSyd pn hccpcrsona1_1q1owleqg0, that "[t]9 dat_e,DefendanJ'h~:;, faUed .to p.ay 

the . rent due and owing under the Lease, between the Defendant and Lan,diord and . . . 

currently .owes .rent .and ·additionaI rent arrears [for real estate faxes arid water charges} in 

the .am:oµnt of:$275,077.71 .. /' frc;im April L,, 2020 through JuJy .lr2021. Ell~n, Bock 

3 Clean Ritets counterclahn; \\1lfoh·chalienges Bock Rea:lcy's right.of'.teentzy upotdhe Property 
based dn·the·May.2020·iJe~and Letter·is qismiss,ed as .. :µioo½ $ince Cleari.Rit!;: sul'l.'.ei)q.er.e.d ~d 
vacated. th¢ f'toperty-lrt January 2025. 

6 

................ _,,. ___ .. ,................... .. ........ -------.. -·-------···-.. -.. -···· .. ., ................... ., .. _. ........................................................................ -.................. . 
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~ublllits• printoµts °from the Department of State, a water>'bill .from the New York City 

Environmental Protection and a. property tax bill':from the New York Cify I)eparttne,nt of 

Plai'11tiff also subl)1its ~ri attorney ·affjnq.ation rei'terii.ting, the. factual ajlegations 

verified by Charles. Bock in. the complaint,, focludin'g that this is- an eJectment action 

"based ~pbn the fai_lure· of the: befent-Ja'nt '-to pay the, rent due under the tepits of the 

Lease•." Coum,el quotes·§, 17 (.2-) ofthe Lease;.which:s(ate_:i that Landlord has the tigl)t to 

te-ente:r the Pr(iperty wit4out t\otic¢ upon tµ:e tenant's.p~yme,nt default and· asserts that 

''[c]oilrts have construed Ie;ise.provisfons such as·thisto ·provid~ -commercial landldrds 

with the tight to· exerdse 'self-hdp1 possession.,; Plaintiff contends.that :it"'"chm:ie t0 avail 

itself of th~ r-emedies available tp it a:t Ja\v" because d.efendant .fail~d to peacefully . . . . 

surrender)ts'possession of th~ Property, 

Plainfrff references the applica.ble ·provisions of the Lease to ''establish thatthe rent 

0\Ved .'is ·a sum certain amount that is 'due from the Defendant to the, PiaintiffLr· and: that 

the ten&n( was responsible for water· ··qh~ges. a,nd :for the: payment .of real e.state _tax.es. 

Plaintiff also ciaims that Bock Realty is, ·entitled to an award of attorneys'· fees1 .costs and 

disbursem_ents pursuant to the e~pi:es_s te1ms-:of § l9 ofth~L¢ase. 

Plaintiff ·co~tepds that Clean .Rites, first ·affirmative. defense of failure t,o state a 

pause • of action fat · breach of contract should be. dfamiss,ed. because defendant: breached 

the I~.¢·ase, apd: that_ the s~coitd affifma:tiye, defense r¢garding the covro .. 19 pandemic• 1s 

7 
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meritless·J,ecause Ciean __ R.ite m;ver·fiied a hardship ~ppliq~ti.ori ano continued.to .operate 

its· laundromat lmsines·s :throughout .the 'pandemic~_ a.r.id th~ ·G~vemor'·s- Executive 9~9-ers 

did not apply to ejecttnertt proc·eedings, Clean.Rite _coni;edes that the -second affi'rmat1ve 

defense "is ho lp_ng~r vi~b,e"-~incetheCOVI_I)-I9·pandeinic·_stay has Q~n li.fte4 (see. NYSCEF 

boc No; 63 at~ fO). Plainti:fffurthe.r argues .. thatthe third .affinpative.. defense (the May 21_, 

2020 demand letter was not signed by an authorized representative of-Bock Realfy) 

should he ,disniiss~d hecc1use th,e . demanq Jetter: was .executed by ·.fl,Il autlwri~q 

tepresentati've of Bock Realty, .as ·.reflected :in the· ·attached authorization from·. its ihen 

presldenf, Charles Bock (id at t?O; NY-S.CEF Doc No. J). and that the fourth affirmative . . . 

defense.·asserting that the M::iy 202-0 Demand Letter fails t.o comport with RPAPL § 711 

O) s_bouJd b_e- dismissed because "[t]his actio.n,·\\'.;.ts commehced-pursuant to Artfofe--6 of 

·the· RPAPt •. and not pursuant to ~tide 7 oftheRPAPlf' and:-"'[t]his. is an ·action for 

ejectment ... nota sU1nmacyproceeding"'(NYS.CEFDocN'o. 45 at.1il 82-84). 

Finally, c;ounsyJ as_serts that the· fifth affiim.~tive -~efen~e. ~nd -defemiarifs 

cmmt.erclaim, i.e., B.ockRealty':s fail.ure .tpproperly serve a. written demand_. maccordan:ce 

with § 17 (1) of the Lease •. should .be dismissed because that -section "provjdes the 

.tjlechanfam, for tbe Plaintiff to ·notify the Defe'ndant of a. ciefau.ft. [bth_er. than for failure -to· 

pay the· tent or additional rent] under :ttieLease, .and to -terminate.the Lease iftil.e f'iefaul tis· 

-not c.tired by-1:lie'DefeJJ.dartt ·wjthin th~appljcJ~bI:e tim~ .fi-artie}' art4 ~'[a] cateful -~eading .. of 

Article J 7 (l) of t~e Lea·se r~veils that th~ Plaintiff is nae.required to s·erve.·a tl.otfo'e .of 

8 

----.. ··-··-·--· .......... _ .... _,_ ............ ___ ,, .......... ,,_ .... _ .. _ . ., '' 

..... .-- :•.,.. ...... 
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default. for the: non-payment of r~nt-or to serve .a.notic'e of tetminatio1f'-(td. il;t "il1. 97-98). 

Clean Rite's Op_positio1t 

Clean· Rite, in· opposition, submits an affidavi}. frotn William Gre.en (:~Green'')~- its 

vice; p~esJdent, who <1,ttes:ts: that he "dO:es, riot_ ~ow &nd has never had any :de~ing.s wi_tW1 

the signatm·ies to the pl'edicate. -rent demand or the May 2020 Demand Lette~, ahd 

su_ggests that they were not signed ·with authority ·i'vested by the landlord'' (NYSCEF Doc 

Nn._ 63 at if '3 [A]}, Green _also questions Elh;:n.'Bpok's authority to subrriit an.affidavit.on 

behalf of Bock Realty and, altho.tigh:.Ellen Bo.ck's jlffidavit is made. upon her-_persorial 

knowledge~ Green dairns:·fuat"''(n]o business re.c.ot.d·_ is offered to'corrobofate wha:trenUs . . . . . ' 

claimed. as -unpaid''.and BIJen- Back's- affidavit "cm its face ,raises issues of/act that 

pre~lude the granting of l?lah1tiffs -motiop. for s_1,1,rnm_ary _jqdgmen_t•~ (jd. at ir 3 [BJ-[D] 

[emphasis added]) .. 

Green_ also as_serts that there fa an issue of fact :regarding the L~ase. because 

'~Deponent has searche_d the t_ecords ih our office and Deponent cannot find a copy of the 

Leas~ identical t9 th.~t 9ff ered qy .:P laint_iff .. :•" an<f :"suqh question qf which docwnent is 

the binding document raises· an issue of tact" Cf.d. at ,r I 1J. Although ·the Lease was 

physically a,nnexed to the comph1int vetifi~d 9y ;Charle.s 'Becki Bock Realty's former, 

president, and ·the First_ Atri.endnient to Lea~e was execµted' ·by Cl¢an Rite?s vice, 

presid~n~1 Or~n Saube.rman (who· does not submit.an 0:PPOsing 'ttffid~vit), .. Gre1:in asserts 

that Bock Reaicy' ~. ~uµ1rnarf j4dgmen,t njotion sliould be. :den! e_cl b_ecause it faile4 fo 

[* 9]
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a1.1thei1,ticate th,e Lease,Cid. at ~,i J l:-12}. 

Defendant a'rgues tha~ plait).tiff''s ·suinmary: jlldgment ·1110tio_h i:s '-'pro~ei:lurally 

flawedil because. Bock seeks1 1'a money Judgment for an incompletely -fr:arried cla_im for 

breach of contract .. ,, together with ·unpled claims for tt?al estat¢ taxes: an·d watet 

charges"4. (NYSCEF Doc No. 64 at ·1 5). Defendant further contends that the complaint 

fail_s to state a. claim for breach of .the .Lease_ in addition.-to ejectmertt ·and that Bock 

Realtyi"S: sumfo~y j udgirteht rriotid!i is bas"t'id on iRridmis:;;~ble ''fa;arsay documents. {hat are 

not probative as a. . .matter of Jaw t9 support, such clai'rns'" (id. at ~ 7). Defendant further 

claims that.surn:maryjudgmenfis• premature at this juncture· without discovery and argues_ 

that Clean. Rite would be prejudi<;ed withoutdiscovery ''to. establish- the accuracy :of the_ 

cfai_ined rent" (id. at.ml _8.,9): 

Bock-Re'aUy's R~ply 

-Bock.Realty:, in. reply"submits a-repiy·affidav:itfrom.EllenBock~·who-claiifiesJhat 

she is -the p_resident of Bock Reali)'., having ,re;placed .her hu$ban9,_ Charles ·B_o.pk, .in that 

position after his u:htim~ly death fo June 2021 (NYSCEF IJ,o:c-No. 67 at ,r ~) .. EUen B.oc:k; 

µpqated lier testimony regatding,the fixed rental ($6, 784,<SQ/month}.'i;hat. Clean Rite .owyct 

troni April l, 2020 through Febm,;,uy 1,,. 2022·, in the amountof$202:,04:;::s:o (td . . at ,i4). 

Ellen: Bock also attested: that- HDefendant is ·delinquent in_ the payment ofreal estate· taxes 

.:-in the amountof$<57,~J3:.l9 , .. le$:S the Ba,se Y!;lar Tax amoupt of$ll,027.00:, fqr a 

+1Pefon.:;e coun.sel ftitther·argues tha.f tl,1~ water art4 real·e_state ta?,:·biils submitted byBlo,9~ a+e· 
'insu.fficient· because ibe:y are ,notcert_?fied c~pi~s: (rd. -a:i:·,r 17;).- · · · 
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total ·sum due in the_ amount ·of $56,186.19 for. the ·period covering January- 1, -2021~ 

January l, 2022" sµbst1:1n.tiated by ·a print-put from .the N~w York City D~par:tment_ of 
, • ~ . . 

Finance .(_id. at1? and NYSCEF Doc N6. 68). Ellen Bo.ck fµrl4er·&ttt!sts that ".as of 

January 21 2O2~i the New Yotk City Department of Environmental Protectioµ has µotified 

the Plaintiff.that the water and wastewater charges· for the Premises now amount to 

S)l8)67JO,_ and that the account is, delinque11e1 (NYSCEF Doc Nb's. 67 at, 6 and 

NYSCE:F Doc No. 69). ElJen Bo9k att~ststhat, a$: ofFebD,1aty 2022, '"[t]h~tofal rent and 

additional rent-curr.ently ·due and-owing i~ S4i6,999.29 plus accruing:interesf' (NYSCEF 

Doc No. :GTanf 7). 

-Suriunacyjµdgn1ent is· a dt&stic. remedy that dep'rives)itigants .of'theit d'ay :in court 
. . ... 

and should, thus, orily be grah.ted \Yhen_thereJs noAoubt~ -to the abs·ence "Of tri,a,ble issues 

of material fact. Owens v City of New 'York:; 183 A,D.3d 903r 906 (2dDep.t. ·2020);·-J.O 

Bethpage. Rd., LLC- ·v- 11:4 Woodb1.!rJ? Rea#y,. LLC; 178_ A.D .3d 75 C 754 (2d, Dept ·2,019). 

"The proporteµ_t :of·a sumrnatyjudgment nfotio11 rtms_t n1ake- a j)tin:i:a: facie showing of 

(:.ntitlement to judgmenJ as a matter-of Jaw, tendering .sufficient e:v1ctet1.ce- to cternonstrate 

the absence of ahy 1haterii1J issµes of fact.;' Alyarez v, Prospect ]fosp ..• . 6S: N.Y;,2(1· 320, 

3_24 (1986}; Morejon v, New- ·York City Tr. A1,th. ,216.A;D.3d L3.4? 136 (2d DepL2023). 

Once. ~e .n:i.ov~n.t }las made .. a· ptinm fi:i,ct~- showing of·entitle111e.rtt to· summary judgment,. 

the ''burden· st'iifts. to the opposing party to. ptodllce evf denti~ry _pr,opf in· ~dml.s$ible forn;i 

11 
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,suffi~.iej1tto establish the:ex.istehce of material issues .. of factwhic4 tequire ff trial ·9fthe· 

action:'.', Sttme!Jill C:api_ta_l Nigh LLC v. Bank ofthe -w;, 28·N.Y.3d439; 448 (20-16),,citing 

Alvarez,. supra, 68 NY2d at 324. Mere exp:i;es_sions of hope that dji:;cover:y would reveal 

·something. helpful to defendant's.cas·e provides.nq basJs fot dei:iying,a summa:ryjudgment, 

motion. Jorbel v Kopko~ .3.1 ADJd 612, 61:3" (2006); Grodski v. Greenpo(nt Bank, 16 

A.D.3d 623,624 (2d D~pt..2005). 

The: '"e~sentiat ¢len1ents .Qf a c11,use of action to recover damages for 'breach .ol 

C'Otltrac( are' tl!e e,),fostence :of a contract, th.e 'p.l~irttiff' s perforrirnnce: purs,uap.t-tQ the· :contract:, 

the defendant'.s breach of 'its contractual obligatfons, and damages_ resulting from the 

breacl;i.'' HymowZ:tz v: N_guyen,.209A:D.3d:997, 1000 (2dDept 2022)~East RamapoCenL 

Sch_, Dis/ v. New. York.Schs. Ins. Rt::ciprocal, · 199:A.OJ d 33·1, 886 {2d Dept. 2O2:i). 

~ere,. the·ve.dfie(l cornplai.nt a_nnexes. thf!Lecl;~e.-extfouted. by d~fe!)da}!tCle@ Rites 

vice :President an<,f alleges that Clean Rite Jailed to pay _ its· fixed J:nopthly-'fent of $-8,784-.60_ 

from.Aprill, 2020 thro.ugh January 2023, when the Property ,vas e,•entttally surrendered_ 

by Clean Rite, Th~ verified complaint, tog_ether-with Elle:n. l3:ocWs- m_oying_ ami' reply 

affidavi'ts and the ·exhibits annexed thereto, also- establish that-Clean Rite failed· tff pay 

''ad9ition:altenC'-:c01~prisecl of outstanc).ing water cbar&es and-real :estat.6 taxes, all of which 

-are due-to.be pai~fby C:leanRite·under the tern:i,s· of ~hy partie~•-Lease. ·cqntrary to·c1e_an 

Rite_:s _argument, '§, i 7 (1) pfthe Lease: spe.cifkany·relates to n0tjces;for defaults othe,; thait_ 

tliefat-lure to pay..,:ent;. § 17 (2): ofthe Lease, however, e~plicitfy applies when there: is a 

12 
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defauit iii the tenant's payinent ofc.rent or ··a.ddltio.rtal tent,'i indµding water cha!'g~ -~4 

real estate taxes, and· provides that '1[o]wner may, without notice,_ re-enter the demised 

_ prernjses e~ther .by f Clrce or; 0$.~rwise, anq. dis possess Tenant ..... '' (NYSCEF Doc No. 2 at 

~ 17 [2] [e1npliasis aqded]}, :§ 18 prnvid,es that "[i]ri .case of any such default , .- . (a) the 

rent, and additional.rent, shallbecome-due.-thereuport andbepaid.uptothe time ofsuch".re,. 

entry ... /' (td:at ,Jg. [emphasis added]}. 

Hock, Realty ·11as satisfied its prirna- fade cas.e by .establishing. that Clean Rite 

bte'ach_ed th(: partjes'. Lease by faiH_µg to payfixed.rnon_thly rent _and addition,al rent as ,Qf 

April 'i, 202 0. The- sufficie:ncy of Bock Realty's. M_ay 20·2(} Derriand Letter arid tbe· prior 

rent--dernand letter of May- 8~ 2020 are irrelevant ·since-, §s 17 :(2) of the Lease :expl1citly 

states t_hat landlord rimytecQ:yer pos_session and r.ent arrears \vjth.out notice, 

Clean R.itei in · opposition,, has failed. to t'a'rs~, a ,{dabl(;! issue of fttcf regarding it~ 

contractual obligatfo~s to pay. fixed- monthly. rent and additi,;,nai ·:tent in the fo1111-ofwater 
'. . . ·. ' . . ' 

charges :and real ,estate taxes urtder the -terms of the Lease. As a _preliminary matter,. this 

court finds Gte.en,' s un@pported claim that the Lease rnay :not b(;! genuine to be. incredible, 
' ' 

espepially .sint:e Ore.en did not aodress the .fact, that Clean Rite's vice president executed 

th_e First Atnel).dment to Lease, that is artn,ex:ed to the v~rified complaint; 

In addition, Clean RiJ~ fails to establish that it 1:ias paid its_ monmty "ten,t for th(i. 

Pi:CJp~rty :after. April 2020, flaintiff corr~ctly: notes. that •··nowhere in ·the De'fendartt'-s 
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estqte taxes ·and water 9laimed.J1erein" \NYSCEF Doc No .. 6fr at. ,-f· 40). Furt:hetmore, .. 

conttaiy to defe1ise. couns.el's. contention, ·Cl~.an'. Rite will not be. prejudiced· without 

discovecy- to determine the 'iaccutate''· amount of renf th<:1,t is. due arid .. owing l1-Il<let- the_ 

Lease because _a fmmed .. issue· hearing will be. :conducted to detepnine· the pr~cise amoµnt, 

Qfn10ntlily'fixed.rt:mt,.and additionaLrent in the.fo1.111 of:real estate.ta."{es and water charges 

that.Clean Rikowes toBo_ckRealty as ofJartuary 2023,-

Ellen Bbck's moving affidayfr ·only addresses tlw .rent,. Water chatg~s 1;1.rtd tax 

arrears from April 1, 2020-·thtough·Ju!y J, 2021 (see NYSCEF Doc No •. 46 at~ 3) and-het; 

reply ·.aJfida:vit only address.es ihe rent, water and tax arrears from Apdl.-l, 2020 through 

Fetrm,ny 1, 2022 (s,w NYSCEF D_oc No. fj7 -at ,:r 4).. In :addition, by an' October 14~ 2022 

-ordet (NYSCEF Doc·N~.- 92}_, :this_ court granted Bo~kRealty's ·on;ler•fo show cau~e for ~is~ 

and-occqpart~y pe11dente Hte•(in.mot. seq. five) and CleanRite was ordered to-paym<mthty· 

u.se ap.d oc.cupancy in Jhe aroount of $8/78:4.(50 commencing June 10., _2022, .and month_ly­

_the.r~afte.r- dur_irig the pendency of thi.s actjpn. Thereafter, by a.J~tniary 21, 2023 _br(fer 

(NY&CEF Doc No'. 12_2)_, lhis :cmirt found Clean Rite. tq be fo, contempt o'ft}i1;rprior ord~t­

for failing to. rpal<.~ ,th~ use and 'Oc_cup<;Ilcy .payments: an.ct: ordei;ed· it m d,Q so within 3 0-.days, 

°lJnder these. circumstanc·es, a. framed-issue hearing is ·necessary to clarity the precise 

iµnount of fixed-rnonthly rent and-additional rent for teal estate taxes and water cnarges 

.thatare curreri.tlY due artd c;>W.iI?-g uil!lf!t the Lease: fron:i April 1, 2oio, t4~ p~yrnent defiwlt 

'datej through Clean Rite'.s· sun:erid_¢r of the .Propertyto Bo·clc Re.a!zy·in.J.anq*cy·2023! 
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· .Bock Realty's attorneys' fees:~ c:·osts and disbursetnents' that. .. it- incurred -m 

prosecuting this action, which ·are recoverable under: :§ 19 of the Lease, .can aisq be 

determ.ined. at the, framed-issue :hearing; § 19 of the. Lease provi'1_es, ·in. rel~v r-tnt part; that: 

''If Tenant shal:_i defat1Jt in th~ observance of performance- of 
any· term· or covenant ot1 Tenailt's part to. be· .observed or 
JJerformed··undet-or by virtue:of any· of the terms· otptovfaions 
in any article ·of this lease_, then, unless, otherwise, .provideo· 
elsewµete fa .tlfrs lease, Owner ·may immedlately ot at ~i1Y time-
there•aft_er and w-.itnout notice.perform the oblfgatibn Of Tenant 
thereunde.r, and if Owner, 'in connection 'therewith -or in' 
connection w(th P,l1y--default by Tenant in. (he cOl'enqn[ to p4y 
.rent hereimder, makes .any expenc}itures or in\:urs. any 
obligations for the payment of money, .ilicl~ding .bt1t not 
limited to attornejl"s. fees; in thstitilti~g, prosecuting or· 
defending any actions or proceeding; such sunzs so paid or 
-obligations iticurredwith interest and costs shall he deerned·to· 
he additf onal'rent hereunder and" shall be pri_id by Tep.ant ·.to 
-Owner within. five, ( 5) d.ays of'req.dition of any .biU or-statern.ent 
to Ten.ant therefor .. _ ;.u (NYSCEF Dgc N;o. ·2,. Lease ~t ,r 19 
[t!rnphasi"s ~dded]). . 

Whether 'CharacteriZed-as '·additional renf' :·or attomexs' fee~. costs and di$burseme:µts,. the 

reasonable legal feesthafBockRealty, In-carted in proseeutin~:thk ac(ion are recoverable. 
•, 

1.1)1qer §' 19 dfthe Lease:, Accordii1giy, "it is 

ORDERED ·that Bock Realty;_.s surnmmyjudgmertt. motion (mot seq. three) -is 

granted tQ th¢• extent· tp.at': {I) Hock. Realty is ,grante.d summary judgment ·on its· only 

remaining claim for breach-<rfthe.-Lease for CfeatJ. Rite•~ failure to parfixed monthly rent 
.-. ' - .. . - ' . .. 

ap.d ·~dditional rent .compri$ed of r~al estate taxi;-;s and water charges that were: dµe and 

owing un4_~ the 'fl;lrn;is of the Lease.-.sin,ce April' J, 2020 thrQti.gh Ja,l)uary 2023, when Clean 
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Rite vacated and surrendered the Property to Bock Realty, and the amount of such rent due 

and owing shall be detennined at a framed-issue hearing; (2) Clean Rite's affirmative 

defenses and counterclaim regarding the sufficiency of the May 2020 Demand Letter for 

reentry upon the Property are dismissed;5 (2) Bock Realty is entitled to an award of 

reasonable attorneys' fees , costs and disbursements in prosecuting this action as 

' additional rent," pursuant to § 19 of the Lease, in an amount to be detennined at a 

framed-issue hearing; and it is further 

ORDERED that the parties shall appear for a framed-issue hearing before a 

Referee on a date to be determined by the court regarding: (I) the amount of fixed monthly 

rent and additional rent comprised of water charges and real estate taxes that is due and 

owing from Clean Rite to Bock Realty from April l , 2020 through January 2023, and (2) 

the reasonable attorneys ' fees, costs and disbursements that Bock Realty incurred in 

prosecuting this action. 

This constitutes the decision and order of the court. 

E NTER, 

HON KATHERINE A. LEVlNE 
JUSTICE SUPREME COURT 

,-..;I = ,.._., 
t..,... 

0 
n 
- I 
(. 

0 

:....... 

5 Even if Clean Rite had not sun·endered the Property, § 17 (2) of the Lease plainly provides that 
landlord may enter upon the Property without notice if rent has not been paid (see NYSCEF Doc 
No. 2 at ,r 17 [2]). 
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