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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: COMM PART 8 
-·--.---. -----.-- .--.. -.-: . ----- .. --------·-·-- .. --x 
GLENWILD ASSOCIATES LLC, 

Plaintiffs,. Decision and Order 

- against . .;_ Index No. 516444/201t 

LEW STREET LLC, MANCHESTER CAPITAL LLC, 
FAIRMONT CAPITAL LLC, THE FAIRMONT GROUP LLC, 

Defendants, 
-----~-----------------. ------- ------ .·. X 

PRESENT: HON. LEON RUCHELSMAN 

November 9i 2023 

Motion Seq. #10 

The plaintiff has filed an order to show cause seeking to 

strike the defendant's answer for the .failure to file a Jackson 

affidavit or alternatively for filing a false Jacb:;on .affidavit 

and for failing to provide court ordered discovery. The 

defendants oppose themotiori. Papers were submitted by the 

parties and arguments were held. After reviewing all, the 

arguments this court now makes the following determination. 

Mr~ Neil Frohlich an of.f icer of defendant Fairmont Capital 

LLC arid an officer of various other entities that are defendants 

in this .action submitted a Jackson affidavit which statecl. :that 

the defendant has no other documents in its possession that are 

responsive to plaintiff's discovery requests (see, Affidavit of 

Neil Frohlich, September 14, 202.2 [NYSCEF Doc. No. 21 7]) . The 

plaintiff asserts the deposition testimony of Mr. Frohlich 

exposes the falsity of the Jackson affidavit. This is true, 

argues the plaintiff; because in his depositiori. testimony he 

stated that he does riot know anything about the entity, a 
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defendant herein, .called. The. Fairmont Gr_oup LLC.. Jndeeq,. at his 

.depo;sition h.e der1ied he. was ar;i officer of, the. Fairmont GrOup LLC 

(see, Deposition of Neil Frohlich, pa:ge 53 [NYSCEF Doc. No. 
. . 

216]). The plaintiff argues: the depps±t;i..on testimo_ny thus 

contradicts his affidaiit wherein he asserted he ~as art officer 

of that entity. ·There.fore, the p-lainti·f"f has· submitted e_ither. ·an 

insufficient Jackson a:ffidavit or :a knowingly false affid~vit and 

consequently the court should stri_ke the defendants answer. In 

addition, the plai._ntif'f asse.rts the defendant has failed to 

~rovide other dis~ove~y. 

Conclusions nf Law 

It is well settled that the trial court maintains b~oad 

discre·tion c·once·rn.:Lng the dis-covery pro.cess arid any sanction for 

~my vi.o_;Lation (Bou-.ri v. Jackson, 177 AD3d 94 7, 113 NYS3d 232 [-:2d 

Dept., 2019]) . The seve.re sa.nction. of striking a pleading is 

appropriate ·where. it c-an be demqnstrated that the fa-1.lur·e to 

comply with disc.o.very via:;; the result 9f wilfµl and cont:uma.cious 

conduct (Rosenblatt v; Franklin Hospital Medical Center, f.65 A_D3d 

,862; 85 NYS-3d 488· [2d b-ept. 1 20i8]) .• Such conduct may be 

inferr~d from a party's .actions, specifically a long period of 

time: passing without corttp·ly-ing with the oi_sc'Qverr coupled with 

the absence o.f any rE?,a~on_able excuse to ex.plain such failure to 

comply (Morson v. 58 99 Realty LLC, 171 -AD3d 916, 98 NY·S~d T27 [2d 

2 
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Dept._,· 2019]}. Generally, t.he failure ·o."f either pa-rty to _provide 

.sought after .d.isQ0.very 9,IJ.d to. :follow the expre_ss o:rde.r of the 

cour:t demonstrates __ a pattern of wilful default and ·neglect 

cbricerning the out·standing discovery ( Espinal -v. New York City­

Heal th and Hospitals Corp., 115 AD3d 641, 981_ NYS2d 569 [2d 

Dept. , 2014-] )·. 

N:otwiths·tanding the dubious re-levan.cy of -any s·uch 

contradiction, in fact no such contradiction ex.ist~ ~ Mr, 

Frohl.ich submitted a suppleme:ntal a_ffida-vit wherein he explained 

that "~·l').ere is no, and was no, such existing entity a.s IIThe 

Fairmont Group LLC". As such, there is no knowledge to have of 

the "-Tairmon._t Gro.µp LLC:!._-". In.dE;!ed, anct to- reit;erate, although 

_plaintiff has named the TIFairmont Group, LLC'' as a defendant in 

this a·ction, there is no such existing entity. f{athe-r, the 

""Fairmqnt Group'" is in_ e_ssenc.e, a ·rqarketing name utilized to 

descr:ibe the various "Fairmont" entities. that do in fact exist, 

but. "Fairmont Group, LLC" dm~s not exist. Thus·, whe_n I re·fer t.o. 

myself. in the "'Jac.ka6n A.ffirmatibn" ci-s an. officer o_f the 0 various 

other defendants", my focu.s was, and is· actually upon, the 

e'xisting IIFairmont" entities., to which all suci11 entities :fall 

under the marketing description of the '' fairmont Group"" (.§..§..§., 

Affidavit" of Neil Frohlich, dated Novembe.r: 3··, 202.3· [NY-SCEE' Dqc. 

No-. 248]). Th.I;! pla-intiff has t_a.i.led. t:o present any evidence at 

. . 

all challenging the supplemental affidavit of Mr. Frohlich. 
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There.fa.re·, there has been rm· -discove.ry v_:L,olation wi,th respeGt t-o 

the Jackson. a;Efidavit a:t all .and the motion seeking to strike the 

answer is denied& 

.Furthermore·, the pl·aintiff" ha.;s·. bar~ry present~¢ .3.ny 

arguments in suppo_;rt of any o.f the other stated grounds for the. 

current order. to ·show cause. Pursuant to 22 NY:CRR 20·2. 8-a when a 

.motion. "is filed "the rrrovant s.ha.11 ·specify in the. notice o.f 

motion, order to .. show cause, and in a concluding se.c1:ion. of a 

memorandum of law, the, ·exact relief· sou.ght" {id). Although the: 

order to show cause lists nine overlapp..in:g fo:tms of relief, in. 

truth, the plaintiff only presented arguments c1bout the Jacksox:1 

a .. ff idavit. The pl-aint,.iff did argue the defendants have failed t-◊ 

produce discovery, however, that a.r_gument was qnly .presented to 

buttr·ess the ass.ertion the Jackson affidavit is an unreliable 

e·xped.:i.~nt to i3:VO.id furtn~r discove,ry. 

Mo.reover, the plaintiff did argue in. conclusory fashion that 

the defendants ha'V~ fail.ed t.o .prov-ide any cl.is .. ¢overy pu.rs·uant to 

ptevi:ous court orders. ttoweVer, tf'J..05e aese,rtions w~re .s.o. general 

and amorphous they can hardly· serve as grounds upon which to 

.grant ahy sanction. Notably, they ·were al.so 'essentially based 

upon the issue su-rrounding the Jackson 9 ffidavit. In addition, 

they are seriously .disputed. Therefo-r.e, the. plaint:i.;cf -has :f.i;iilect 

to establish an-y wilful o.r con.tumacic::ius copduct wo.rthy .of ariy 

sanqtion. Thus., bas.ed on the foregoing, the motion seeking any 

4 
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sanctions for any discovery violations is denied in all respects. 

So ordered. 

ENTER: 

DATED: November 9, 2023 
Brooklyn, N.Y; 

5 

Hon. 
JSC 
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