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SUPREME. COURT OF THE STATE OF NEW YORK

COUNTY OF KINGS : CIVIL TERM: COMMERCIAL- PART 8

_______________________ ______.ﬂ——______o.-—————x
QCEAN PARK AEARTMENES, INC. and 430 OCEAN
PARKWAY TOWER LLC,
Plaintiff, Decision and ‘order
- against - Index No. 523732/2022

MAXEM REALTY LLC, ERIC MARKEL,SHEIK SADDICK,

ALMARC REALTY CORP., ANATOLY FINGERMAN, and

GETTRY MARCUS CPA, :B.C.,
' Defendants, November 9, 2023
e x

MAXEM REALTY LLC and SHEIK SADDICK,

Counterclaim Plaintiffs,
-against-
TUREK. ROTH GROSSMAN LLP, ALLEN M. TUREK,
JEREMY_S._ROTH, JASON GROSSEMAN, and JOHN DOES
#1 THROUGH #10, the names being fictitious and
unknown additional counterclaim defendarits, being
additional persons or entities which received
transfer of the assets of TUREK ROTH GROSSMAN, LLP,
Addltlonal Counterclalm Defendants,

PRESENT: HON LEON RUCHELSMAN Motion Seq. #4

The plaintiffs and counterclaim defendants Ocean Park
Apartments Inc., and 430 Ccean Parkway Tower LLC move pursuant to
CPLR §3211 seeking to dismiss the ccunterclaims filed by the
defendants. The defendants oppose the motion. Papers were
submitted by the parties and arguments held. After reviewing all
the arguments tlis court now makes the following determination.

As recorded in a prior decision and order, on June 23, 2022
the defendants Maxem Realty LLC and Sheik Saddick sold 100% of
the shares of a cooperative as well as the proprietary leases

regarding property located at 420/430 Ocean Avenue 1in Kings

[TRY

of--8

o)

—y



FTLED._KINGS COUNTY CLERK 1170972023 02:17 PM | NDEX NO. 523732/ 2022

NYSCEF DOC. NO. 120 RECEI VED NYSCEF: 11/09/2023

County to the plaintiffs. The'COmplaint.alleges-the defendarits
failed to furnish various financial documents that were required

to close and that the plaintiffs agreed to close simply to secure

the agreement. Further, following the closing the plaintiffs

agaiti sought “the financialr baﬂ'k:?;ng-,r hazard and liability
insurance pplicies; and the payroll information reguired to pay
employees and otherwise;properlyfmanage the Building and the
Cooperative’s affairs” (see, Complaint, 931 [NYSCEF Doc. No. 2]).
This request was Tikewise deriied. Moreover, the Complaint
alleges the defendants have failed to furnish various bank
accounts and have withheld funds that belong to the plaintiffs.
This lawsuit was filed and the plaintiffs have asserted various
causes of action. The two.éauses.of action which remain
applicable are breach of contract and a declaratory judgement.

The defendants filed an answer and asserted counterclaims
seeking a declaratory judgeément they are not réquired to furnish
the assets sought by the plaintiffs,.unjust-enrichment;
reformation, breach of contract, legal malpractice and fraud.
The plaintiffs have now moved seeking to dismiss those

counterclaims and the motion is opposed.

Conclusions of Law

It is well settled that upon a motion to dismiss the court

must determine, accepting the allegations of the counterclalms as

2..0f...8
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true, whether the party can succeed upon any reagsoconable view of

those facts (Davids v. State, 159 AD3d 987, 74 NYS3d 288 [2d
Dept., 20181). Further, all the allegations in the counterclaims
are deemed true and all reasonable inférences may be drawn in

favor of the defendants (Dunleavy v. Hilton Hall Apartments Co.,

LIC, 14 AD3d 479, 789 NYS2d 164 [2d Dept., 2005]).

It 1is Well-séttled that where a counterclaim 1% the mirrcr
image of allegations contained in the complaint then the
counterclaim serves no purpose and may properly be dismissed.

(National Academy of Television Arts and Sciences, In¢., V.

Multimedia System Design, Inc., 551 F.Supp3d 408 [S.D.N.Y.

20217). Indeed, the defendants argue that the “declaratory
judgment Counteérclaim mirrors Plaintiffs’ tenth cause of action
in their complaint, which alse seeks a declaratory judgment about

the transaction’s structure” (see, Memorandum in Opposition, page
_ p -~ pag

5 [NYSCEF Doc. No. 80]). Thus, the allegations are adequately
represented.by-the.plaintiff”s reguest seeking a declératory
judgement. The counterClaim¢d565 not serve any purpose and is
consequently dismissed.

The second counterclaim asserts the defendants were not
required to satisfy a mortgage on the property and indeed the
existence of the mortgage did mnet vielate the Purchase and Sale
Agreement. This counterclaim seeks the return of $2,783,341.49

that was utilized to pay the balance of that mortgage. The

— 3..0f..8
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counhterclaim insists that “as a ‘stock sale’ the liability for

the Signature Loanfremained with the Ccdoperative and was not the

responisibility of Counterclaim Plaintiffs” (see, Answer, 9266

[NYSCEF Doc. No. $53]). First, the defendants do not concede a
stock sale occurred, On the contrary, they consistently ardgued
an asset 'sale took place. Thus, the assertion they should be
entitled to a retuin of the mortgage satisfaction based upon
questions of fact as to the precise nature of the sale is really
not a basis upon which to assért counterclaims. In any event,
the relevant provisions of the Purchase and Sale Agreement are
necessary.

Section 4.1 of the Purchase and Sale Agreéement states that
“2ll liens against the Seller encutbering the Shares...shall be
satisfied or discharged by Seller on or prior te the Closing
Date” (see, Purchase and Sale Agreement, ¥4.1 [NYSCEF Doc. No.
101} .

Section 4.5 of the Purchase and Sale Agréement repeats that
“all liens against the Seller encumbering the Shares .shall be
satisfied or discharged by Seller on oxr prior teo the Closing
Date” (id). Further, Paragraph-4.5 states, as relevant herein,

that all veluntary liens would be satisfied prior to &losing.

The Agreement defineés voluntary Liens as “liens and other

encumbrances which Seller has knowingly and intentionally placed

on the Shares or Apartments, or with respect te which Seller has

4 of 8
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taken an affirmative actien that directly resulfts in the
piacement of same-égainst the Shares or Apartments, including,
without' limitation, any ard all {i) mechanics' liens relating
to work performed or allaged to be performed by or on behalf of
Seller at the Apartments;;and (1i) mertgages recorded for money
borrowed by Seller and/or the Corporaticn” (id).

That_ClauSE_cieaIly reguired the defendants to remove all
l1iens and encumbrances including any mortgages on the property.
The defendants argue that the only voluntary liens that regquired
satisfaction prior to clesing were liens upon the shares or the
apartments but not the premises. The defendants buttress this
argument by noting that Paragraph 24.11 states that “at the
written request of Purchaser, Seller shall request, and shall use
reasonable efforts (but not litigation) to cause the existing
mortgage encunbering the premises to be assigned to Purchaser’s
mortgage lender at Closing, at Purchaser’s sole cost and expense
and at no cost or expense to Seller” {id). Thus, the defendants
argue, it is unmistdkable the reference to *liens” in Paragraph
4.5 could not possibly include the mortgdge to the premisés since
Paragraph 24.11 &xpressly contemplates that mortgage and clearly
indicates such,moﬁtgage was not intended to be satisfied prior to
closing.

First, the plain language of the Agreement demonstratés that

voluntary liens includes the mortgage on the property. The

L
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“mortgage” language of that paragraph could not possibly refer to
shares or apartmenﬁs:which generally do not maintain mertgages
and certainly there were no mortgages oh the shares or apartments
in this case. Further, Paragraph 24.11 only supports the fact
the mertgage was oﬁ the property and not the shares or the
apartments. However, Paragraph 24.11 do&s not imply that
Paragraph 4.5 did ﬁOt include any mortgages on the property that

reguiredSSatisfactionJ ‘Rather, Paragraph 24.11 is @ common

provision utilized to avoid any mortgage recording taxes f{see,

Cutrone v. Mortgage Eléectronic Systems Inc., 2015 WL 13931932

[E.D.N.Y. 2015]}). Thus, there really is no reasonable reading of
Paragraph 4.5 whicﬁ-supports the notion the mortgage to the
property did not require satisfaction. Indeed, the defendants
executed a settlement statement which delineateés closing
adjustments and ingludes a mortgage payoff of'precisely

$2,783,340.49 that was “paid by Seller” (see, Settlement

Statement [NYSCEF Doc. No. 69]). The defendants insist that they

“did not agree in the PSAs to satisfy the Mortgage” (sse,
Memorandum in.OppoSition, page 12 [NYSCEF Doc. No. 501).

However, neot only does theé agreement clearly regquire such
satisfaction the defendants in fact did so and actually satisfied
the mortgage. The defendants contradictory arguments are borne
of the court’s decision that there are questions of fact whether

the sale was an asset sale or a stock sale. Further discovery is
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essential before a determination abeout the true nature of the

sale can be made. Thus, notwithstanding whether there dre
guestions as to the nature of the sale, there are no guéstions of

fact the defendants knowingly satisfied the mortgage in question.

Consequently, the motion seeking to dismiss the unjust enrichment

counterclaim and the reformation counterclaim is granted.

Next, thefplaintiff has moved seeking to dismiss the
counterclaim seeking a breach of contract due to the plaintiff’s
failure to remit all rents owed pursuant to Paragraphs 10.4 and
10.5 of the Purchase and Sale Agreement. Paragraph 10.4 states
that if any rents-ére.past_due by the closing date then the
seller is entitled to those rents .and the purchaser merely holds

those rents in trust for the seller. Paragraph 10.5 states the

purchaser must use reasonable efforts to ecollect any past rents

that are due and may not rélease or walve any of those rents that
are past due. The counterclaim does not assert with any

certainty that “any past due arrears are owing by a tenant on. the

Closing Date” {see, Purchase and Sale Agreement, q10.4 [NYSCEF
Doc. No. 10]). Rather, Paragraph 281 of the Answer asserts that
“upon information and.belief, 430 Ocean and/or the Cocoperative
have collected del;nquent rents from tenants at the’Apartments
which.fightfully bélong to Counterclaim Plaintiffs™ (id., [NYSCEF
Doc. No. 531). BAs noted, the defendants are only entitled to

rents. that were due and owing'at the closing date. The reference

—
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in Paragraph 10.4 concerning the order in which such payments are
collected on behalf of the seller does hot alter the scopé of the
rent to which the séllér is entitled. TIn this regard, the breach
of contract counterclaim alleges valid claims for any rental
arrears. Discovervaill further narrow the:réédh’of these
claims, However, at this juncture the claim is proper.
Therefore, the motion seeking to dismiss the breach of centract
counterclaim is denied.

S0 ordered.

ENTER:
DATED: November 9, 2023 s
Brooklyn N.Y. ‘HoA. Leon Ruchelsman
JSC
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