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.SUPREME COURT OF ·THE ST.ATE; 0.F NEW ·YORK 
COUNTY OF KINGS ; CIVIL TERM: COMMERCIAL PART 8 
-.--- .. -----.-·---- .-- .: ---. - ·. ___ . --· -------· --x 
:QCEAl;il PARK APARTMENTS, INC • ~lnd 4· 3 o· OCEAN 
PARKWAY TOWE.R LtC, 

P la.inti rf, Deci;3ion and order 

- against - lndex No. 5Z3·732/2022 

MAXEM REALTY LLC, .ERIC. MARKg.L., SHEIK SAD.DICK,, 
ALMARC REAL'.rY coR.P ~ , ANATOLY ·FINGERMAN, . and 
GETTRY MARCUS CPA, P.C,, 

De.f.enctants, N..ovembe.r 9, 2D23 
----------------- - --~ ---··---- ·---------x 

MAXEM REALTY LLC and SHEIK $ADDICK, 
Counterclaim Plaintiffs, 

-a:gainst-

TUREK.ROTH ·GROSSMAN LLP., ALLEN M, TORE}{:, 
JEREMY S. ROTH, JASON GROSSMAN; and JOHN DOES 
#1 THROUGH #10, the r1am~s pe.ing fictitious a,nd 
unkn·owh additional · counterdiaim d.e·f·enda.nts, J1eing 
additional persons or· erttitie·s which re.ceived 
tran~fer of the asset~ of TUREK RO'l'.H GR0.SSMAN ~ LLP, 

AdcU. tiooa:l Counterclaim pe·f endar1ts, 
-----.-------.. ----.-----. - . --· ·--------·· --- ·X 

PRESENT: HON. LEON RUCHELSMAN Motion Seq. #4 

.The plaintiffs and counterclaim defendants Ocean Par:k 

Apartments Irie. ahd 43.0 Oce:an Parkway Tower :LLC move· pursµant, to 

CPLR .§:3211 seeking to .dismi.$S the tounterclairriS filed by the 

defendants. The defendants oppose the moticm. Pc1pers were 

submitted by the parties and arguments held. .After reviewin9 .all 

the arguments this court now makes. the following de:t:ermination. 

As recorqed 1n a prior <ien:iision and order, on Jurfe 23, .. 2022 

the defendants Maxe:rit Realty LLC and Sheik Saddic .. k solq. 100,% of 

the shares of a cooperative as well as the proprietary leases 

r.egc1.rding proi}e.rty located at 420/430 Oce·an Avefatie in Kings 
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County to the plaintiffs. The Complaint alleges the defendants 

failed to furnish various financial documents that were required 

to i:::lose and that the plaintiffs agreed to close simply to secure 

the agreement. Further, following the closing the plaintiffs 

again sought "the financial; banking; hazard and liability 

insurance policies, and the payroll information required to pay 

employees ancl otherwise properly manage the Building and the 

Cooperative' s affairsn ( see, Complaint, ']31 [NYSCEF· Doc. No. 2] ) . 

This request was likewise denied. Moreover, the Complaint 

alleges the ciefendants have failed to furnish various bank 

accounts and have withheld funds that belong to the plaintiffs. 

This lawsuit was filed and the plaintiffs have asserted various 

caus.es of action. The two causes of action which remain 

applicable are breach of cont.tact and a: declaratory judgement. 

The defendants fileci an answer and asserted counterclaims 

seeking a declaratory judgement they are not :required to furnish 

the assets sought by· the plaintiffs, unjust enrichment, 

reformation, breach of coli.tract, legal malpractice and fraud. 

The plaintiffs have now moved seeking to dismiss those 

counterclaims and the motion is opposed. 

Conclusions of Law 

It is well settled that upon a motion to dismiss the court 

must determine, accepting the. allegations of the counterclaims as 
. . . . 

2 
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true, whethe··r the patty can succeed upon. any :ceaspn9ple view o.f 

those facts (Davids v. State, 159 AD3d. .~.87., 74 NY$3d 288 [2d 

bept., 2018]). further, all the allegations iri the counterclaims 

ate deemed .true and all rea.soriable inf e .. r.ences. ·may be drawn in 

favor of the defendants (Dunleavy v. Hilton Hall Apartments Co., 

LLC, i4 AD3d 4 7 ~l, ·799 NYS2d. 164 [2d Dept. , 20:0-51). 

It is well ·settled that whe·re a colihterc.laim is the ,mirror 

image of allegations contained in the complaint then the 

counterclaim. serves no purpose and .. may properly be -.dism:iss.ed 

{National Academy of Television Arts and Sciences. The .• v. 

Multimedia System Design; Inc., 551 F. Supp3d 4.08 [S. b. N. Y. 

2-021l"). Indeed, the defenda.n·ts a:z,gue th.at the "dec·laratoi:y 

judgment Counterclaim mirrors Plaintiffs' tenth cause of action 

in the it complain•t, which al-so see·ks a declaratory .j udgrrient about 

the tr.ansact:i..on; s· str.ucture." (~,, Memorandum in Opposition, page 

5 [NYSCEF Doc. No .. 8 OJ.) . Thus, the allegations are adequately 

repre-sente.d. by the. pla.i:ntiff'=·s req1,1est ~~eking a de,claratory 

j_uctg:ement. The couhterclairri ,does n.ot s:erve any pll~pose 9,nd is 

consequentiy dismissed. 

The second -counterclai:i:n asserts the der:en.dants wer~ not 

required to satisfy a mortgage on the property and indeed the 

existence of the mortgage did riot vie.late .the Pur·chas·e ·and Sale 

Ag=reement. This counterclaim seeks the r.e.:_turn ... o:( $2,783,341.49 

that was .utilized to pay the balance of that :mortgage. The 

.3 
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counterclaim insists that ''as a 's.tock sale'' fhe li.apility fo-r 

the _Si_gnat.ur.e Loan_ remained with the Cooperative and wa$. not the 

.respon:.sibility of· Counterclaim Plaintiffs'' (see, Answer, i266 

[ NYSCEF Do·c • Nb. :S 3] .) • . Fir·s t, the o.e f entlants. do not co.nc:-ede· a 

stock sale o.ccurred. On th_e contr~ry, they consistently argued 

an ass.et sale took place. Thus, the assertion they should be 

entitled to ~ retu_tn of the m:qrtg·age satisfaction based ·upon 

questions of fact as to the precise nat.ure of the sale .is really 

not -~ basis upon which to assert counte·tclaims,. In any e·vent, 

the re.levant provisions o·f the Purchase: and Sale Agreement are 

necessary. 

S:~ction 4 .1 o·f th_e Purchase arid ;,a_le Agreement ·states. that 

"all _liens against the Seller encumbering the Shares ... shall l:ie 

satisfied or dis-charged by Se:iller o.n or prior· to the Closing 

Date''· (see, :J;>urchase and Sq:le Agreement,. -n4 .1 [NYS.CE-F Do.c .. No:. 
. . . 

10] } . 

Section 4. 5· o,f the. Purchase and Sale f\g;i;:-·eerrient 'cepe·ats that 

"all 1.iens against the Seller encilinberi'.n,:g tne !?hares sha.li be. 

satisfied or disc)l.arged by Se:Ller on o:i::· prior to the. Closing 

Date·" (id). Furthe_r, Paragraph 4. 5 state.s, as· relev-ant herein,. 

that ail voluntary liens would be sa.tisfied prior to closirig. 

Th.e .Agreement defirie,5 voLuntary Lien.s. as '~liens· and other 

encumbrances which Seller has 1q1.owingly and intentionally :placed 

on the shares or Ap4 rtments, or with respect to which Seller has 

4 
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taken: an affirmative action that directly results in the, 

placemElnt .of same- against the Shar.es or Apartm~nts., including, 

without" limitation, ariy arid a:11 {i"l mechanic.s' lien.s relating 

to work pe.rf.orme.d .or GJ.lleged to be perfo.rmed by pr .<:m behalf -9.f 

Sell.e.r at thEl Apartments; and (ii) moftgages recorded for money 

borrowed by $eller ahd/6r the. CortYoratibn" ("id) . 

That clause_ clearly re'quired the defendants to -remove: all 

liens and encumbrances including any mortgages c:m th.e property. 

The :de,feno.an:ts ar:g_ue that th.e only-- voluntary liens·. that r·equired 

s-atisfaction prio.r to closirt_g were liiens t1pon the _sh.ares or the 

apartments but no.t the premises. The defendants buttress this• 

a.rguro,ent b.y notin.g that Paragraph 24 .11 states that ''at the 

written request of Purchaser, Sell.er shall request, and shall use 

reason.able e·fforts (but not litigation) to ca.use the.· exi·sting· 

mortgage e:n·cu:iliberi_hg the premises to· be assigned to- .Purchaser's 

mortgage lender p.t Closing, at Purchaser's sole cost and expense 

and. at no qost or expen_se to. S-elle"i:" (id). Thus, the defendants 

arg_ue, it is unrttistak.able the ref~renc.~ to "l.iens" in Paragra_ph 

4. 5 could not possibly inclucie thei" ··mdrtg·age to the P'rem"ises since 

Para:gi-.aph 24·- .. 11 .ex_pre:ss.ly contemplates that mortgage· and clearly 

indicates such mortgage was not intended to be satis.fied prior to 

c.1-osing·-. 

Fir-st, the plain language q.f t;h§! Agr-e.Eiment demonstrates that 

voluntary liens includes the mortgage on the property. The 

5 
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"mortgage" langua·ge of that paragraph could not possibly refer to 

shares or apartment::; which generally do not maintain mortgages 

,:1nd certainly there were no mortgages oh the shares: or apartments 

in this case. Further, Paragraph24.11 only supports the fact 

the mortgage was on the property and not the shares or the 

apartments. However, Paragraph 24.11 does not imply that 

Paragraph 4;5 did not include any fubrtgages on the property that 

required satisfaction. Rather, Paragraph 24.11 is a common 

provision utilized to avoid any mortgag.e recording taxes (see, 

Cutrone v. ·Mortgage Electronic Systems Inc., 20'15 WL 13931932 

[E.D.N.Y. 2015]). Thus, there really is no reasonable reading of 

Paragraph 4.5 which supports the notion the mortgage to the 

property did not require satisfaction. Indeed the defendants 
. . ' . . . . 

executed a settlement statement which delili.ec:1.tes closing 

aeijustments and includes a moitgage payoff Of precisely 

$2,783, 34 O. 4 9 that was "paid by Seller'' ( see, Settlement 

Statement [NYSCEF Doc. No. 69] ). . The defendants insist that they 

"did not agree in the PSAs to satisfy thE: Mortgage'; (.see, 

Memorandum in Opposition, page 12 [NYSCEF Doc, Nb. _80]) . 

However, not only does the agreement clearly require such 

satisfaction the defendants in fact did so and actually satisfied 

the mortgage. The defendants contradictory argµments are borne 

of the court's decision that there are questions of fact whether 

the sale was an asset sale or a stock sale. Further ei.iscovery is 

6 
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.e;ssential before -a dete.rmini:).tion .a.bout the true nat:LirE:: of the 

sale can be made. . Thus" notwi thst.a:ndihg whether there ar.e 

questions as to the nature of the saie, there are no gwe·stions: of 

fact =the def·endants knowingly- sati·~fied. th~ m.o-rtgag.e in qµestion. 

Consequently, the motion seeking to disrni.ss the unjust enrichment 

counterclaim and the reformat-ion ·counterclaim is g::r;·aJ1ted. 

Next, the plaintiff: has moved. s:eekin·g to dismiss the' 

counte.rclaim seeking a breach of contract due to the plaintiff's 

failure to r·emit a+l rents ·owed pur·suant to Paragraphs· 10. 4 and 

1-0. 5 cf the Purchase anct: Sale Agr~.ement. Par~graph 10. 4 stat~s 

that if any rents are past .due by tll.e closing date then the 

selle.r. is err:t.itled to those rents .and the purchase.r merely holc;i.s 

those rents in trust for the seller. Paragr~ph 10 . .5 states the 

purchaser must use reasonable efforts to· collect any past. tents•. 

that -are due and- ·may n.ot release or waiv·e any .of those r~nts th.at 

are past due. T.he countercli;;i.im does not assert with any . . . 

c::erta.inty tri.at "any Pa.st due :arre-a.rs are ·owing by a tenant on. the 

Closing Date:" (see, Pµ.rchas~ an,d Sa.le Agreement, '3110. 4 [NYSCEF 

Doc. No. 10 J ) • Rather, Paragraph 2.81 o-f the Answ~r ·asserts that 

"upon .information ami. p.elief, 430 O-cean. and/or the Coope·:rative 

have C::ollected del;inquent rents from teh.ahts .a:t the Apartments 

which ri"ghtfully belong t.o. Counterclaim Plaintif:fsu .(id., ."[N'fSCE.F 

Doc .. _No .. 53]) . As .n.oted, the defendants are only_ entitled to 

tents that were due a:nd owing .at the. c.losing date. The reference 

7 
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in Pa.ragraph 10 .. 4 conc.erning··· the order in which such. payments ~-.p'e 

collected on behalf of the seller does not alter the scop:e of the 

rent to which the seller is entitled. In this regard, the breach 

"b-f contract-. counte.rcla.irn ail:e_ges valid <;::i_aims for any .t~1.1tal 

arrears. Discovery wi.11 further narrow the reach of these 

clai.\11S, However, at this juncture ·the claim is proper. 

Theref·ore, the motion ,se:ekim;J to disrnis;s the.· breach -of contract 

countercla.irn is denied, 

DATED: November .9, 2023 
Brooklyn N.Y. 

ENT.ER: 

J_SC 

.8 
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