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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS :. CIVIL TERM: COMMERCIAL 8 
------- ----- - ---- ... ---- ----- -------x 
AHRON N, FOLLMAN AS TRUSTEE AND BENEFICIARY 
OF THE LAZAR FOLLMAN 2011 FAMILY TRUST, 
AHRON N. FOLLMAN AS TRUSTEE AND BENEFICIARY 
OF THE ESTHER FOLLMAN 2011 FAMILY TRUST, 

Plaintiffs, Decision and Order 

- against - Index No. 508865/2023 

EUGENE GRUBER AS TRUSTEE Of THE LAZAR FOLLMAN 
2011 FAMILY TRUST, EUGENE GRUBER AS TRUSTEE OF 
THE ESTHER FOLLMAN 2011 FAMILY TRUST, AVRAHAM 
MEIR FOLLMAN AS TRUSTEE OF THE LAZAR FOLLMAN 
2011 FAMILY TRUST, AVRAHAM MEIR FOLLMAN AS TRUSTEE 
OF THE ESTHER FOLLMAN 2011 FAMILY TRUST, AVRAHAM 
MEIR FOLLMAN AS TRUSTEE OF THE LAZAR FOLLMAN 2017 
FAMILY TRUST, AVRAHAM MEIR FOLLMAN AS TRUSTEE OF 
THE ESTHER FOLLMAN 2017 FAMILY TRUST, MELTZER, 
LIPPE, GOLDSTEIN & BREITSTONE, LLP, 

Defendants, November 30, 2023 
- -------- ----- ----~--- --------- ------x 
PRESENT: HON. LEON RUCHELSMAN Motion S~q. #3 & #4 

The plaintiff has moved seeking to holc:i the pending summary 

judgement motion in abeyance to enable the parties to engage in 

discovery. The defendant has cross-moved seeking sanctions. The 

motions have beeh Qpposed respectively. Papers were submitted by 

the parties ahd arguments held. After reviewing all the 

arguments this court now makes the following determination. 

This lawsuit was commenced on March 22, 2023. The lawsuit 

concerns trusts executed by L9,zq1.r and Esther Fo:J..lrnan on Jun.e 28, 

2011, Those trusts np.med four trustees inciudirtg L.azar and 

Esther's son, the plaintiff Ahron a,nd his brothe.r the defendant 

Avraham Meir. The complaint alleges that Eugene Gruber a nort;_ 

relative, artd another trustee of thos.e trusts, together with 
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Avraham.Meir as well as the law firm Meltzer, Lippe, Goldstein & 

Breitstone LLP [hereinafter 'Meltzer'] misappropriated the assets 

of those trusts by establishing new trusts ih 2017. The 

complaint alleges a cause of action for a declaratory judgement 

that Avraham Meir and Gruber unlawfully transferred the assets of 

the 2011 trusts to the 2017 trusts. Further, the complaint 

alleges causes of action against .Gruber and Avraham ME:ir for an 

accounting, conversion, breach of a fiduciary duty and a 

constructive trufrt. The complaint alleges two cause of action 

against MeTtz$r, .for malpractice and aiding and abetting the 

breach of a fiduciary duty. Further, the cause o.f action f·or 

aiding and abetting the breach of a fiduciary duty is also filed 

against Avranam Meir. Meltzer filed an answer on April 24, 2023. 

Thereafter, ori May 1, 2023 the defendant Meltzer, filed a motion 

seeking summary judgement. The plaintiff opposed the motion and 

on June 16, 2023 the parties stip1.1.lated to adjourn the motion 

until September. The remaining defendants served their answer on 

June 23, 2023. Three: days later on June 26, 2023 the plaintiff 

setyed notices to: conduct depositions of all defendants including 

defendant Meltzer. Furth~r, on July 18, 2023 the· plaintiff 

served a discovery demand upon. the defendants including defendant 

Meltzer. On August 9, 2023 the plaintiff notified the defendant 

MeJ,.tzer that their discovery response's had not been produced. 

Meltzer opposed the production of any discovery on the grounds 

2 
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the ~l:\mma:ry judgement filed served to· stay the engagement of any 
. . 

.dis·cb.very pu:rsua·nt to· .CPLR §3214 (b'-) . ·Thi-s motion has ·now been 

filed by plaintiffs where they se.ek discovery from Me.l tz,er so 

that they can then be able to ni:o:te fully oppose Meltzetfs summary 

judgement :tnotioh. The .basis for the dis.covery sought here is 

CPLR §-3212 (f) wh:\.c;b. gene-rally states_ t.h-,;1._t summ~ry -j-'µdgement 

.sb.ou1d be denied w"h.~re discovery i..s nec_e-ssary to ad.equate-1-y 

oppose the motion a:n:d that without such discovery opposition is 

not really possible. 

Concluslons ·of Law 

It- is well se.ttleq. that a tri:a"_l c9.u:tt rnaintai.n-s b.:r:·O·c!.d 

discretion to deny summary judgement a_nd to afford parties the 

opportunity to engage in discovery {CPLR §3212(£}). Thus, "the 

c.o.urt has discre-t.ion. to deny a mot.i,on -for: summary judgment; or to 

orq.er !'3- continuance _to pe:rmit affidavits· to be obta-ir'red or 

di.s-closure to b~ had, if. facts essential to justify· :0p.p9.s.ition to 

the m.otion may exist but cannot then be stated. For the court to 

delay action on the motion, there must b.e a likelihood of 

disc.every leading_ to ·.suqh evidence. -The ·mere hope· ·that evidence 

s-u.f·fi-cient to def·eat the. motion i1l!'3-;{ ·be uncovered duri._ng :1;',he 

discove;y _p-ro.c:e-ss is insu.ffi<,::ieht" {Spatola v. Gelco Corp., 5 

AD3d 4 69r 773 NYS2d 101 [2d Dept., 2004 Jl . 
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Meltzer' s motion ;3·eeking summary j udgeme.n.t wcf;3 ba,s~d upoh 

one premise_, namely the causes of .action for malpractice and 

aiding and abetting b:re·ache.s of any fiduciary duty are time­

._barr_e.d by ·a. thre~. year statute of- liini tation:s. It i_s true that a 

ro,otion for summary judgment shou.ld not generally be granted 

before any· discovery ha·s ·taken pl ace ( F-a z i o v. Brandywine Realty 

Trust, 29 -AD3d 939, 815 NYS2d 470, [2d Dept,,. 2006].). This is 

especially true where discovery is necessary to ascertain whether 

the plain.ti-ff ca"h .. establish. the c.ontent:j.ons found in the 

complaint .an<i whether the de.fendant. can estab.lish any valid 

de:f:eri.ses (See, generally. Manufacturer'·s and Trader's .Tru-st 

Company v. Norfol.k Bank:, 16· Ad3d 4 67, 7 91 NYS2d 59·9 [2d D.ept,, 

2005].). In any event, therl':! is no prohibition to filing' a: motion 

for suminar'y j uctg·ement befor·e ahy discovery ha·s taken· pl;;rc~ in i;in 

-appropriate case and th_e opposing_ party·,. tp.~ . .- .plairttiff in this 

case, bears .. the burden demonstrating further discovery is 

required (_No.rthf ie.ld Iri:Surartce comp-any v. Golob, 1.6"4 AD3q. 682, ;92 

NY$3d_ 192 [2_d Pept., 2018]) . Thus_, upon receipt of the motion 

the plaintif·f submitted a ITlerii.orandum in. ,opposition and ra"ised_ 

three. arguµi~nts. .First,. the, _plaintiff argued that the lawsuit· 

was not time.-barred. Specific'ally, the plain-j:iff argued the 

complaint as;;~-:rts claims· that are equitable in ·nature arid 

th __ erefd-re the: applicable. statute of limitations is sl~ years. 

Second, t"he plaintiff argued the legal representation of Meltzer 
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did not conclude ih 2017 but continued through 2022 making the 

malpractice claim viable. Third, the plaintiff also argued the 

causes of action against Meltzer were not time-parred because 

they were all based on fraud and therefore, subject to a six year 

statute of limitations. The plaintiff has now filed the instant 

motion and i;l.Sserts; essentia11y, that in addition to the reasons 

the motion has already been opposed the plaintiff requires 

discovery so that the above reasons, and especially the reason 

the causes of action are based upon fraud, can be further 

buttressed and supported with specific evidence. 

Generally, a party should be afforded an opportunity to 

conduct discqvery before a summary judgement dete:rmination is 

made {Salameh v. Yarkbvsky, 156 AD3d 659, 64 NYS3d 569 [2d Dept., 

2017]). Therefore, "a party opposing summary judgment is 

entitled to obtain further discovery when it appears that facts 

supporting the opposing party's positicih may exist but cannot 

then be stated" (.Brea v. Salvatorei 130 AD3d 956i 13 NYS3d 839 

[2d Dept.,. 20T5J). "A party Contending that a summary jUdgmeri.t 

motion is premature must demonstrate that discovery might lead to 

relevant evidence or that the facts essential to justify 

opposition to the motion were exclusively within the knowledge 

1::1:hd co.ntrol pf the tnov.a.nt" (Rutherford v. Brooklyn Navy Yard 

Deve.lopment corporation, 174 .AD3d 932, 10.5 NYSJd, 51~ [2d Dept. ( 

2019]). 
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Tn.e plaintiff a.;tgues that there i-s informatio"n they .s·eek 

which would enable, th·em to oppose. th·e motion seekin-g sµIml'].a·ry 

judgement on the ·grq-un:ds there is evidence bf fraud.Which would 

theri carry a statute of limitations -of six years. Whether in 

fact such allegations will then carry a six year statute will be 

determined in any decis.iqn regarding .s.t;mu:nary judgerile_rit,· however, 

such .di.scovery could p:rove valuaq.le·. ·specifica11Y, the plaintiff 

asserts that "important emails in Defendants' exc:lusiv·e 

possession as well .as Meltzer Lipp$' s memoranda, meIT105, and 

cotrtrtt1Jnications with Defendants and Lazar Follman are necernsary to 

e.s·tablish that Pla-intiff' s claim f"or aiding and abetting breach 

o.f fid.uciary duty against Meltzer Lippe so:unds in fraud a·nd is 

supported by the documentary evidence we seek" (see:, Affirmation 

in Support, pages 3, 4 [-NYSCEF Doc .. No. 80] ) . Consequently, the 

pla·int._iff is required._ t.o $Ubmi t an ~ff idavit suffic,ient to 

·establish that fact·s .exist that are: e-ss-en.tial to oppose the 

_me>:t.i.on lout to which, -±t _has no acces·s _si·.I)ce there h..as .been. no 

discovery (Williams v. Spencer-Hall, 113 AD3d 759, 979 NYS2d 157 

[2d Dept., 2014]) . Cl.early, the plaintiff has submitted, an 

affidavit that s·uch f-a.cts exist. Indeed.r the plaintiff s.ubmi t ted 

.an a-ffi¢lavi t in_ .oppos.i i;:ion to tl:i.e rnQ_ti.on seeking summary 

judgement (NYSCEF Doc. N"o. 23). In that affidavit the plaintiff 

details .facts which surely demonstrate the trust:s were changed in 

2017 to the detriment of the plaintiff. Whether any impropriety 

6 

[* 6]



FILED: KINGS COUNTY CLERK 11/30/2023 03:08 PM INDEX NO. 508865/2023

NYSCEF DOC. NO. 128 RECEIVED NYSCEF: 11/30/2023

7 of 8

took place by the= def end ant Av rah am M~-i.)'.'. _or Meltzer is the 

subj_e_ct of this ;Lawsµit... Meltzer ·has-- ·ni.ov·ed seeking _s;un\ma,r_y 

judgement before the exchange of ·any discovery on the grounds the 

lawsuit is time-barred, While a premature summary judgement need 

not be denied simply because it is premature (Valencia v. 

G·lihski, 2i9 AD3d- .541,. 194 NYS3d ill [""id Dept., 202.3] j· in -.an 

app-r·op·.riate situation_, discovery must· be· exchanged· prio:,r to its 

consideration. 

In this case the plaintiff has presented an e•videntia:ry 

bas±s that it should be entitled to _dj,scovery prior tq th.E:: 

s;-ubmission of summary j"udgernent. Th.u_s-, while Meltzer may move 
. . . 

·fn=r summary judgement at any time:,. d.1.s·covery must b:e. ex-changed .:Lf 

it could assist the plaintiff. The plaintiff is req4ired t6 

pte;:seht non-speculative and rion..,.c()nclusory assertions the 

discovery is nece·s-sary... The plai.n:t.iff has met that_ bu::r:den: . 

.Meltzer :r::ai$e·$ two fµrther a-rgum~-nt,:s_ that mus-t be a,ddresseci. 

·Fir~t, Meltzer rna_j,.ntains that the· _plaintiff never ar.g:ued further 

infO.rmation was necess.ary pursuant:. to C.PLR §3212 (:E) .when it 

opposed the motion and cannot do so at this juncture. I:t is true 

th_e: -plain.tiff diq- n_ot ·so argue in ._it;s opposition, no"1:~Ve,t, thc1t 

:rn~r.ely technical infirmity is not a basis upon which tci deny 

vital disco.very- that couid ~nabl.~ the plaintiff to more fully 

6ppose the summary j udge:ment motion. Second,. Meltzer arguei's that 

even if ci:i.scovery were provided the plaintiff would be unable to 

7 

[* 7]



FILED: KINGS COUNTY CLERK 11/30/2023 03:08 PM INDEX NO. 508865/2023

NYSCEF DOC. NO. 128 RECEIVED NYSCEF: 11/30/2023

8 of 8

utilize any of that discovery since the summary judgement motion 

has already been submitted. That argument can surely be raised 

before the judge that will decide the summary judgement motion. 

Again, that argument is not a basis upon which to oppose this 

vital discovery request. 

Therefore, based on the foregoing, the motion seeking 

discovery is granted. Reviewing the actual discovery demand, 

only information relating to Meltzer and its alleged impropriety 

is nece,ssary to properly oppose the motion for summary judgement. 

Therefore, Meltzer need not furnish to the plaintiff, at this 

juncture:, information that does not involve allegations Meltzer 

engaged in fraud. Consequently; concerning the discovery demand 

dated July 18, 2023 (NYSCEF Doc. No. 71) Melzter need only 

furnish, at this juncture information for request numbers 1-12, 

16-19; 23--25, 33, 35, 38-45, 47-49, 56-.,.64, 66, 67'-73, 80 and 106. 

The: remaining requests do not concern any alleged fraud by 

Meltz_er and are not necessary for the opposition to the motion 

seeking summary judgement. 

The motion seeking sanctions is consequently derti:ed. 

So cfrdered. 

DATED: November 30, 2023 
Brooklyn N.Y. 

ENTER: 

Hon. 
JSC 

8 

Leon Ruchelsman 
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