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SUP.REME COURT OF THE STATE OF NEW YORK 

COUNTY OF KlN.GS :. CIVIL TERM; C::OMMERCIAL 8 

- . ----- .· ·-------- . --------· -------- ·------- --·-· x. 

BR S'I'ERLING REALTY LLC,-
Plaintiffs, 

- against -

LOUl-SE LONGORIA, ELAINE JONES, 727 
KNICKERBOCKER AVE LLC, S3 R~ FUNDING III 
LLC, and b_NLIMITED HOME$ REALTY IN.C. 

De.f·endants, 

------------------- --- ------------~-- ~-x 
PRESENT: HON. . L~ON RUCHELSMAN 

Decision and order 

Index No. 51.5289/2023 

Dec;;E:-mber 1, 2023 

M.o"tion Seq. ·#2 & #3 

The de-fen"dants 727 Knickerbocker. Ave LLC [hereina·fte:r 

'Knick·erbocker' J S3 Funding II:t LLC have rnoved seeking- to dismiss 

certain causes of action of the complaint pursua:nt to CPLR §·:f2iL 

The plaintiff 0I5poses the moti•on and has cross-moved se·ekirtg to 

am.end the_ complaint to correct the name o·f the plaintif:f. Papers. 

were stibmitted by the parties and arguments held. After 

reviewing all the arguments this court now m_akes the following 

determination, 

According to the amended complaint, onAugust 1, 2021 the 

pl_aintiff entered into a contract to purchase prope,rty located at 

727 Knickerbocker Avenue from th_e def.endants. Longoria and Jones. 

While the plaintiff maintained: it was ready, willing and able to 

close, the defendants entered into another contract with 

Knic.kerbocker and Knicke;i:-bocker clos_ed on the property on May 17, 

2023. A week later, oh May 24, 2023, the plaintiff placed a 

notice O:f pendency on t:h~ prope.i:ty.. Knickerbocker recorded the' 

deed on.May .30, 2023, after the notice of pendency llad been 
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filec:l. T:he_ ·p.laih:tiff instituted this a.ctiori and as·s:erted 

Knickerbocker canhot be the o·w:oer of the property s.ince there was 

an existing contract entered, between plaintiff and other· 

q.efenda-nts .. 'I'he- p"laintiff ha_s· ass·~:rted,- among_ .-others, ca.uses of 

action that Knickerbocker cannot be a good faith purchas.er for 

value. since it should ha.ve been aware of :plaiI.1tifff s contract. 

Kriiche:rbocker has now ·mo__ved se,eking to dismiss: the first two 

causes of action of the amended complaint arguing that th.ere is 

no ba.s-is to conciu,de Kn.;i..ckerbocker is not. a goo.ct faith pu_ri;::::haser 

for Vi;ilue. ~nicke:rbocker asserts that the contract between 

plaintiff a:·nct defendants was not re.corded· and therefore 

Knickerbocker co-uld:not possibly have know of the plaintiff's 

contract. 1'qus, Knickerbocker argues it wa.s a good faith 

purchaser f:or value as ·a matter of .law and the ·first two c"au.se··s 

of act.ton that assel'.."t ·.otherwi_s.e should be dismissed. As noted_,, 

the plaintiff opposes the motion arguing there are questi9ns 

·which foreclose a summary determination a.t this time .. 

Conclusions a,f Law 

:i;t is well settle.ct that- -upon a motion to- ·dismiss the 001.,1,r:t 

.must .determine, ~ccepting the alle.gations. of the complaint as 

true·, wh_ether t,he p-arty can succ.eed upon a·n.y reas·onab.le .. vtew of 

those facts (Ripa v. Petrosyahts,. ZQ3 AD3d }68, 160 NYS3d 658 [2d 

Dept., 2022] J. FurthE;r, all the alle·gations in the comp·laint are 
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deemed true and all reasonable inferences may be drawn in favor 

of the plaintiff (BT Holdings, LLC v. Village of Chester, 189 

AD3d 754, 137 NYS2d 458 [2d Dept., 20201). Whether the complaint 

will later survive a: motion for summary judgment, or whether the 

plaintiff will ultimately be able to prove its claims, of course, 

plays no part in the determination of a pre-discovery CPLR §3211 

motion to dismiss (see, Redwood Property Holdings, LLC v. 

Christopher; 211 AD3d 7 58, 177 NYS3d 895 [2d Dept., 2022 J ) • 

Knickerbocker argues that it was a: good faith purchaser 

because the plaintiff's "notice of peridency does not impute 

notice of a prior claim because: (i) the notice of pendency is 

not a substitute for recorciing the 2021 contract of sale; 

and (ii) the Defendants won the race to the Register's Office by 

being the first to record" (~, Affirmation in Support, 1124 

[NYSCEF Doc. No. 30] ) • Thus, an examination. of the requirements 

necessary to record first must be examined. 

It is well settled that when two or more parties maintain 

contracts to p~rchase the s~me prdperty prio±ity is given to 

whichever contract is recorded first (see, RPL §294{3)). The 

filing of a notice of pendency is not a substitute for the filing 

of a contract (Varon v. Annino, 170 AD2d 445, 565 NYS2d 540 [2d 

Dept,, 1991]). Notwithstanding the fact that New York is a race­

notice state the notice of pendency is simply insufficient to 

comply with RPL §294 (3) (see, Avila v. Arsa:da Corp., 34 AD3d 609, 

3 

[* 3]



FILED: KINGS COUNTY CLERK 12/07/2023 12:19 PM INDEX NO. 515289/2023

NYSCEF DOC. NO. 61 RECEIVED NYSCEF: 12/07/2023

4 of 5

826 NYS2d 322 [2d Dept., 2006]). In Bello v. Oullettei 211 AD3d 

784, 181 NYS3d 577 [2d Dept., 2022] a buyer, Vertex, closed on 

property on June 7, 2017. The plaintiff then learned of VerteX's 

interest in the property and filed a notice of pendency on· June 

20. Vertex recorded its deed on July lb. Vertex moved seeking 

to cancel the notice of pendency ancJ for a determination it was 

the ~ole o~ner of the property. The court granted Vertex1 s 

motions. The court explained that "[t]he status of good faith 

purchaser for value cannot be maintained by a purchaser with 

either notice or knowledge of a prior interest or equity ih the 

property, or one with knowledge of facts that would lead a 

reasonably prudent purchaser to make inquiries concerning such" 

(id). The court concluded that Vertex didrtot have either actual 

or constructive notice of plaintiff's claims to the property. 

Significantly, the court concluded that the "filing of a notice 

of pendency against the property before Vertex filed its deed did 

not negate Vertex I s status as a good-faith purchaser'' (id) . 

In this case, there was no actual or. constructive notice 

that would have notified Knickerbocker of the plaintiff's prior 

contract. The mere fact a copy of plaintiff's contract was 

contained in a court file concerning a foreclosure of the 

property is not sufficient facts that would lead a reasonable 

person of knowledge of a prior interest in the property (see, 436 
. 

.. 

Franklin Realty LLC v. U.S. Bank National Association, 188 AD3d 
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960, 137 NYS3d 88 [2d Dept., 2020]). This is specially true 

where tbe foreclosure action was resolved by the purchase of 

Knickerbocker. Thus, Knickerbocker had no constructive notice of 

the contract with plaintiff at all. 

Therefore, Knickerbocker was a good faith purchaser as a 

matter of law and -consequently, the motion seeking to dismiss the 

first two causes of action of the amended complaint is granted, 

Next, the motion seeking to amend the caption to replace the 

plaintiff with BH Sterling Realty Group LLC is granted. 

So ordered. 

ENTER: 

DATED: December 7, 2023 
Brooklyn N,Y. Hon. Leon 

JSC 
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Ruchelsman 
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