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SUPREME COURT OF TITF STATE OF NEW YORK 
COUNTY OF NE\.V YORK: PART 33M 

-----------------~~-.---------,-----------------------------··-----------X 
THE ROCKEFELLER UNIVERSITY, 

Plaintiff, 

- V -

INDEX NO. 

MOTJON DATE 

INDEX NO. 654425/2019 

RECEIVED NYSCEF: 12/08/2023 

6 54425/2019 

05/11/2023 

AETNA CASUAL TY & SURETY COMPANY, THE 
TRAVELERS lNClEMN!TY COMPANY, FEDERAL 
INSURANCE COMPANY. INSURANCE COMPANY OF 
NORTH AMERICA. RlUNIONE ADRIATICA DI SICURTA 
{N/K/A ALLIANZ S.P.A.). ANCIENNE MUTUELLE 
REASSURANCE {NIK/A COLISEE RE}. CERTAIN 
UNDERWRITERS AT LLOYD'S OF LONDON, C. NA 

MOTION SEQ. NO. 017 

REI NSU RANCE OF LONDON LTD. {NIK.IA ex 
REINSURANCE COMPANY LTD.), FIREMAN'S FUND 
INSURANCE COMPANY, GUARANTY NATIONAL 
INSURANCE COMPANY, TIG INSURANCE COMPANY 
(F/K.'A RANGER INSURANCE COMPANY}, NATIONAL 
UMON Fl RE INSURANCE COMPANY OF PITTSBURGH, 
PA. ROY AL INDEMNITY COMPANY (NIK/A 
ARRO\NINOOD INDEMNITY COMPANY}, TUREGU M 
INSURANCE COMPANY, UNIONAMERICA INSURANCE 
COMPANY LTD. ( NIK/A RIVER THAM ES INSURANCE 
COMPANY LIMITED}, UNITED NATIONAL lNSURANCE 
COMPANY. 

Defendants. 

HON. MARY V. ROSADO: 

DECISION+ ORDER ON 
MOTION 

The following e-filed documents, listed by NYSCEF document number (Motion 017) 224. 225,226, 227, 
228 

were res d on th is mot ion to/for DlSMISS 

L~pon the foregoing documenls, and after oral argument on 1\ ugust 15, 2023 when 

l\atasha Romagnolj Esq. and David A. Thomas, Esq. appeared for P1ainti ff the Rockefeller 

Cniversity (""Plainti fr'); John Grossbart, Esq. and Gary \-lcyerhoff, Esq. appeared for Defendants 

Aetna Casuahy and Surety Company and the Trnvekrs lndcmnity Company {"Travelers'')~ Kelly 

A. Sherwood, Esq. appeared for Defendant TIG Insurance Company; William A Ac~ordino Jr., 

Esq. appeared for Defendant Certain Undcnvrjters at l Joyd's of London; Nora A. Vaknza•Frost, 
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Esq. appeared for Defendants :-J"ational Union Fire insurance Company of Pittsburgh and 

Ancienne ;\,futucllc Reassurance (N/K/A Colisee Re); Brad C. \Vcstyle, Esq. appeared for 

Defendant United National Insurance Compan)·; Wylly Killorin, Fsq. appeared for Defendant 

Fireman'::;, Fund lnsurance Company; and Daren McKally, Esq. appeared for Defendants Federal 

Insurance Company and Insurance Company of North America (collectively, "Chubb"), 

Defendants Chubb and Travelers (collectively, the .. Insurer Defendants':) motion for an Order 

dismissing the first cause of action of Plaintiff's Second .A.mended Complaint for declaratory 

relief ("First Cause of Action") \vith respect to the primmy policies issl1ed by the rnsurcr 

Defendants; fourth c;ause of action for breach o (- the Implied Coveflant of Uood 1-'aith and Fair 

Dealing (·'Fourth Cause of Action"); and fifth cause of action for violation of General Uusiness 

Law § 349 (''Fi Hh Cause of Action::), is granted in part and denied in part. 

I. Background 

ln the underlying adion1 Plaintiff seeks jn~uranec coverage from its ins.urcrs for potential 

liability arising out of claims of sexual abuse and mole-Station filed under New York's ChiJd 

Victims Act (the "Underlying Claims'') (NYSCEF Doc. 165). Plaintiff's Second Amended 

Complaint, filed August 10, 2022 (KYSCEF Doc. 165), contends that Defendunts. have engaged 

in deceptive business practices, acted in bad failh by ddaying in responding to the Underlying 

Claims., and breached their duly to Plaintiff by. inter alit1, failing to indemnify and cover 

Plaintiffs defense costs (NYSCEP Doc. 165). 

On Octob~r 7, 2022 th~ Insurer Dcfendanls brought the instant motion 10 dismiss 

Plaintiffs fourth and fifth causes of action, as well as Plaintiff's l"irst Cause of Action with 

respect to the primary poli~ies issncd by the Insurer Defendants ().JYSCEF Docs. 224, 227). 
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a. The Insurer Defendants' !\·lotion to Dismiss P!aintiff s first Cause of Action for 
Dcclaratorv Judgment as Duplicative,:,, is Granted 

The Insurer Defend ants argue that P foi miffs First Cause of Ac lion f<v <led arawry 

judgment should be dismissed Vl-'lth respect to the primary policies issued by the lnsmer 

Defendanls on the grounds that it is duplicalive or Plainti rr s second and third causes of action 

for breach of contract (NY scu: Doc. 227 at p. 6). The insurer Defendants further argue that 

Pluintitr s First Caw;e 0r A-.::lion should b~ <lismis.sl:d on the additional ground that it is a claim 

for "anticipated'' future disputes that may never occur, rendering it premature and not ripe for 

adjudication ()iYSCEf Doc. 227 at p. 7). 

ll is w-dl seltled that ''a declaraimy judgment action should not be entertained where it 

'parallcl[s]' a breach of contract claim, and <merdy -:;eckl,•d a dcdaration of the same rights and 

ohligations"' (Cm~flin SNP-1 Funding, LLC v Security Natl. Props. Servicing Co., fJ.C, 199 

AD3d 406,407 [1st Dept 2021)] (quoting Apple Record;:; v Cupitul Records, 137 AD2d 50, 54. 

I_ I st Dept l 9881). Moreover~ a cause of action for a declaratory judgment "is unnecessary and 

inappropriate v,:l1en the plaintiff has un aJ~quate, alll:rnati vc remedy in another form of action, 

such as breach of contracf' (Apple Records v Capitol Records. 13 7 A D2<l 50, 54, l l ;(;1 Dept 

1988]). A cause of (ictirn1 is dupl icaLi ve o (' a hreat::h or contract actjon ··where it alleges a breach 

of the same obligations based on the same facts and seeks identical damages" (Astor Ben Smha 

LLC v HFZ 23 5 r,v, 75{h St. Ch mer !1C, 21 5 A Dl J 5 l 5, 516 l_l st Dept 2023"1). 

Here, Plainli rr s FirsL Cause of Action merely seeks a declaration of the same rights and 

obligations a<ldres<:,e<l hy PlaintiJrs hreach of contract claims. Plaintiffs First Cause of Action 

seeks a declaratory j udgmcnl eslahlishing that "Ddc:n<lants. arc obligated to pay for all 

Underlying CI ai rn s for damages he~ause o t· hod i 1 y injury, and de fcnsc costs and expenses, 
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pursuant to the insuring agreements of those policies,:' that ~-Defendants' obligations under the 

Policies include the duty to pay on the [Plaintitrs} b~hal r, all sums that the f Plaintiff] becomes 

lcgaJly obligated to pay as damages ... for the underlying claims;: and that Defendants' arc 

obligated ""to pay for or reimburse defense costs and/or pay for indemnity amounts in the form of 

judgments or settlements in ~onne~tion with the U ndcriyjng Claims" (NYSCEF Doc. 165 at 11 

106, 107, 1 ! 1 ), 

Similarly, Plainli ff s second cause of action for breac.:h or ~on tract addresses the Insurer 

Defendants' duty to defend and to pay defen,'je costs, and centers on Pbintiff s claim that "'1.b1y 

failing_ to provide coverage fo( ull or the Universities defense expcn~~~, Travelers and Chubb 

have breached the terms of their respective Primary Policies" (N YSCEF Doc. t 65 at 1 12 l ). 

Plaintiffs third cause or· action for breach of contracl address~s the Insurer Dcfondf!nts' duty to 

ind(!mni fy and asserts that the Insurer Defendants do not intend to provide coverage pursuant to 

their obligations under the Primary l}olieies for indemnity amounl:'i (>J"YSCLl.- Doc. 165 at 1 

l 28). 

As Pluintiff's First Cause of Action seeks only a declaratjon of the same rights and 

obligations sought in Plaintiffs S(..-'-Cond and third causes of action for brew:h of contract, 

Plaintif rs First Carn,~ or Action is dismissed flS duplicative. 

b. The Insured Defendants' Motion to Dismiss Plaintiffs Fourth Cause of Action for 
Ba_g Faith as Dup!icativ~, is Denied 

The Insurer Ddendants argue that Plaintiffs Fourth Crns.c of Action for bread, orthe 

implied Covenant or Good Faith and Fair Dealing should bt: dismissed on the grounds thm it i:'i 

duphcative of Ph1inti fr s scl:ond and third causes of ac:Li on fiff breach of contract (NYSCFF Doc" 

227 at p. 6). 
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The First Department has hdd that ••r wlhcrc a cause of action for breach of the implied 

cnvenant or good faith and fair dealing is hascd on the same operative facts and seeks the same 

damages as a cause of action for breach of contract, the good faith claim is. duplicative and 

~hould be di~missed" (AEA Middle Aikt. Debt hmding U,C v Marhlegate Asset M1;t., LLC, 214 

AD3d 11 I~ 132-133, [1st Dept 2023]). However. •·[a] good faith claim ... is notduphcative ofa 

hreach of contract claim where the complaint aHcgcs conduct that is separate from the conduct 

constituting the alleged breach of contract and such con<lucl deprived the other party of the 

bene fi i of its hargai n" (1 d.). Furthc r) breach of the Imp Ii cd Co vcnant of Good Faith and Fair 

DcaJing can kg.ally support a cause of action independent or claims for breach of contract when 

the good faith and fair dealing claims •·arc not wholly duplicative of [the] breach o (' contrud 

claims'' (Id.). 

Plaintiffs Fourth Cause of Action for bad faith alleges that the Insurer Defendants "have 

engaged in continued and unjustified delays for yj;UP:- in Lhe cour-:;e or r~spon<ling to the 

Underlying Claims" and that the Insurer lJcfondrmts adopted a "wait and see" approach that 

protected their O\Vll jnterests lo the <letrimenl or Plaintiff (l\-YSC EF Doc. 165 at •-,1 133, 13 5). As 

Plaintiffs causc.s of action for breach of contract do not pertain to the alleged delays or the "wait 

and :-:ee'" approach upon which Pla1nli ff' .s. Fourth Cause of Action relics, Plaintiffs Fourth Cause 

of Action does not arise from the same conduct as Plaimitrs breach of contract claims. 

Accordingly, Plaintiffs Fourth Cause of Action is not duplicative and should not be dismissed. 

c. The Insured Defcnd,mts · \.fotion lo Dismiss Plainti rr s Fourth Cause of Action for 
Bad Faith on the Ground that Plaintiff Fails lo P!cad a Cause of Af:tion~ isJJcnicd 

Pursuant to CPL R 3211 (a.)(7), '"[a] party may move f<lr j u<lgml:nt di~missing one or more 

causes of action asserted againsl him on the grnun<l that ... the pleading fails to state a cause of 

action .... " In considering a motion pursuant lo CPLR 3211 (a)(7) to dismiss a complaint for 
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failllre to state a cause of action, "the court must give the pleading al iheral cons.Lruction, accept 

the facts alleged in the complaint to be true and afford the plaintiff the benefit of every possible 

favorable inference)' (J.P. Morgan ,\'ec. inc. v Vigilant ln.s. Co. 21 NY3d 324, 3 34 [2013 ]) . 

.. [T]he sole criterion is \vhether the pleading :'ilatcs a cause of action: and therefore if from its 

four corners factual allegations are discerned which if taken togeth~r can manifest any cause of 

action, a motion for dismi~sal must fail" (Ku.~her v King 126 J\02d 446,467 Ilst Dept 1987]). 

Toe Insmer Defendants contend thut Plainli rr s Fourth Cause of Action must be 

dis.mii,scd a-; Plaintiffs Complaint "docs not contain any factual allegalions showing a reckless 

disregard, Con SC i ous di S re gar<l m a pattern Of gross di srcgard by the [Insurer De fen dan ts J" 

(NYSCEF Doc. 227 at p. 19). 

ln Pavia v State Farm Jfur. Atdo. Ins. Co., 82 l\Y2d 445: 453 { 1993), a cas.e involving 

alleged bad faith in the settlement and defense of insurance claims, the Court or Appeals held 

that i'in order to establish a prim a fade ca~c of bad faith, [al plaintiff must establish that the 

tnsurcr's conduct constituted a ·gross di~regard' or the insurcd's interests - that is. a deliberak or 

reckless failure to place on equal footing the interest of its insured wilh it~ ow·n interests .... ~' 

I lcrc, Plaintiffs Second Amended Complaint alleges that the :\vait and s.ee approac:h" by 

the Insurer De fondants was adopted to protect the Insurer Defendanh interests "to the serious 

detriment of Plaintiff' (NYSCEf Doc. 165 at ,r 135 ). Aff<>rding the pleading a liberal 

construction und the benefit of every possible favorabfc inference, the Court find'; that Plaintiffs 

pleadings. are sufficient to mani fesl a c:ausc or aClion for bad faith. Accordiflgly, the Jn~lll'er 

Defendants' motion to dismiss Plaintiffs Fourth Cause of Action is denjc.::J. 

[ The remainder ,fl his page ls int e nr i onall y le fr b lcmk] 
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d. The Insurer Defendants Motion lo Dismiss Plaintiff~-; Fifth Cause of Action for 
V tolarion of Creneral Business law § 349 on the Ground that Plaintiff fails to 
Plead a ~'~use of Action. is Dcn!cd 

General Business I .aw § 349 declares that "Id lccc,ptive acts or practices in the conduct of 

any business) trade or commerce or in the furnishing or any service in this state arc ... declared 

unla\vfuL" The First Department h~ hdd that "[t]o srute a cause of action [under General 

Ru..<;incss Law§ 349], a plaintiff must allege thc1t the defendant's chaJlenged act \Vas consumer 

oriented and materially misleading and resulted in injury to the plaintiff: (Kickerlz v .'Vew York 

Univ. 110 AD3d 268, 273 l l st Dept 2013]). The necessary consumer-orit..'lltcd conduct -~need not 

be repetitive or recurring but defen<lant 's acts or practices must have a broad impact on 

consumers at large" (New York Univ. v Cont'/ Ins. Co. 87 NY2d 308,320 f I 995]). 

Herc} Plaintiffs Fifth Cause of Action alkges, inter alia, that the ln:'iurcr lJcfcndanb 

have~ 

taken impropn CO\'Cragc pos1t1om; and engaged in unjustifiable 
delays, which th~y improperly mid ,.,vi lhou.t a good-foi th has is 
purported to justify as interpretations of the same standard-fom1 
insurance policy language that, upon infomwtion and belief, [the 
Insurer Ddcndants l use in insurance policies sold Lu many other 
educational and hospital jnstitutions in New York and elsewhere) in 
a manner that \vould affr:cr. apply to, and injure all of their 
policyholders with similar policy language lhat suffer losses and 
bring c:overage claims to [ the In:'iurer Defendants J expecting fair and 
good-faith treatment (NYSCEF Doc. l 65 at•· 145). 

Affon.ling the pkading a liberal construction and the benefit of every possible favorable 

inference, tbe Court finds that Plaintiffs pkadings on the Fifth Cause of Action have a hroad 

impact on other educational and hospital instituttons conducting husincss with the Insurc:r 
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Defendants, sufficiendy alleging the requisite consumer-oriented conduct to .-:;tale a cause of' 

action under G~neral Rusiness T ,aw § 149. 1 

Accordi ngJy ~ it is hereby, 

ORDFRFD that the Insurer Defendants' motion for an Order dismissing the First Cause 

of Action of Plaintiffs Second A.mended Complaint with respect to the primary policies issued 

by the Insurer Defendants) is. granted; and it is finthcr 

ORDERED that the Insurer Defendants' moLion frir an Order dismissing the fourth and 

Fifth Cause;:s of· Adion of Plaintiff's Second Amended Complaint, is denied; and it is further 

ORD LR.LU that on or before r ebrua:ry 6, 1024, the parties arc directed to submit a 

propos(:d Status Con !erence Ordt..'r to the Court via c•mail to SFC-Part3.1-Ckrka;me_ourj:s.gov. If 

the parties arc unable to agree to a propos~J Stalw; Conference Order, the parties an~ directed to 

appear for an in-person status conference ,vith the Court in Room 442, 60 Centre Street, on 

February 7. 2024 at 9: 30 a.m.~ and it is rurther 

ORDERED that within ten (10) days of entry, couns~l for Defendants Fcdel'al 1nsurnnce 

Company and Insurance Company of North America shalJ serve a copy or this Decision and 

Order, \Vith notice of entry, on all parties to this case; and it is further 

l The remainder o_( rhis page is intentionally lejr hlankl 

1 With respect to the a llegcd rnq uircmcm lhat P la inti ff plead inde pcnde nt injuries under Ge m:ral Business Law § 
349, Insurer Defwdant-;' argument is unavailing. 
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OR OF.RED that th~ Clerk of tht: Court is directed to enter judgment accmdingl 

This constitutes the Decision and Order of the C<JUrL 

12J8f202J 
DATE 

CHECK ONE: 

APJ>LJCA TION : 

Cl-I Ct< I APPROPRIATE;: 

CASE DIS POSED 

GRANTED 

SETTLE OROER 

~ NON-FINAL Dl5P05ITION 

□ DENI ED ~ G RAITTEO IN PART 

SUSMll ORDER: 

INCLUDES TRANSFERmiEA5SI G FIOIJCLA.RY AP POIN1MEITT 
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