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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT:- HON. LESLIE A. STROTH PART 12
‘ ‘Justice ,
, , X INDEX NO. - 155789/2018
RENT STABILIZATION | Y.C. '
TIlON ASSOCIATION OF N.Y.C., INC . 10/03/2023,
Plaintiff, | . " MOTION DATE ‘ 10/03/2023
v MOTION SEQ. NO. ____ 009 010
MICHAEL MCKEE, TENANTS POLITICAL ACTION
COMMITTEE, INC.,MET COUNCIL, INC. D/B/A . ‘
METROPOLITAN COUNCIL ON HOUSING AND REAL , ~ DECISION + ORDER ON
RENT REFORM CAMPAIGN : MOTION
! o a Defendant. '
' X
The foIIowmg e-filed documents listed by NYSCEF document number (Motion 009) 216, 217, 218, 219,
220, 222, 225

were read on this motion to/for : : AMEND CAPTION/PLEADINGS

The following e-filed documents listed by NYSCEF document number (Motion 010) 211 212 213, 214,
215, 221, 223, 224

were read on this motion to/for , | * RENEWAL

This is a defamation ac,tionvbrought by plaintiff Rent Stabilization Association of N.Y.C.,
Inc. (plaintiff) arising out 6f statements inade by deféndan£ M‘i‘chaé'l McKeé (MéKee) on May 18,

{ 2018, Wilen he testified as a witness béfore the New YorkICity Council. |
} Defendants McKee, Tenants PoliticalvAction Committee, Inc. (Tenants PAC), and Met
Council Inc: d/b/a Metropolitan' Council on Housing (Met Oouncil) (togéther? defendants) move
pursuant to CPLR 2221 for lveave to renew théir motions fér leave to file an amended answer and
counterclaims, previously. denied by éourt order dated July 6, 2022 (the prior order). Additionally,

Met Council moves pursuant to CPLR 2221 for leave to renew defendants’ motion to vacate the

note of issue, which the Court also denied in the prior order (motion sequence no. 003).
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I.  Motion td Rem_:w.1
: Defendants had moved p'ursuant>to CPLRv3025 (b) for an order granting them leave to file
first amended answers and counterclaifns, based 6n the retroactive applicaﬁon of legisl.ative.
amendments to the anti-stratégic lawsuit ggainst’ public participation (anti-SLAPP) law (motion
sequence nos. 004, 005). See Civil Rights Law § 70-a. The ;elévant amendments to the anti-SLAPP
law were eﬂacted dn November 10, 2020 and enable litigants to seek additional damages, such as
costs and attorneys’ 'fees. On the premise th;at the motions to amend would be granted, defendants
also moved to vacate the note of issue. |
The Court denied the motions, holding that the “defamatory statements ‘were uttered long
before the f)ertinent statutes welv'e.amAended, and given the binding weight of authority against
defendants on the issue of fetroactivity here...I am bound to hold that defendants’ ﬁroposed
amendmen.t's are palpably without fnerif.” See NYSCEF doc. no. 125 at 2, citing Kurland Assocs.
pPC v‘Gldssdoo; Inc., 205 AD3d 545, 545 (1st Dept 2022); Robbins v 315 West 103 Enterpr., LLC,
205 AD3d_551, 552 (1st Dept 2022); Gottwald v Sebert, 20_3;AD3d 488-489 (1st Dept 2022). :The
Court further denied defendants’ motion to vacate the note of issue, holding that the “...failure to
demonstraté why the noté of issue should 'be‘ vacated beyond‘the eiséumption that its motion to
amend would be granted, the motion to vacate has-no merit.” Id. at 3.
Defendants now mbve pursuant to CPLR 2221 (e) fof leave to renew the prior motions to

amend and the motion to vacate, arguing that the Court of Appeals superceded the authority on.

! With few exceptions, a motion for leave to reargue must be made to the judge who signed the underlying order unless
they are unavailable. See CPLR 2221 (a). As this matter was reassigned upon Justice Jaffe’s retirement to Justice
Leslie A. Stroth, this motion is properly before this Court for determination. See C & N Camera & Elecs. Inc. v Public
Serv. Mut. Ins: Co., 210 AD2d 132, 133 (lst Dept 1994) (it was proper for new justice pre51dmg in the part to hear
reargument motlon) :
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which the Court préviously relied.? Specifically, in the prior order, the Court relied upon Gortwald
v Sebert, 203 AD3d 488-489 (1st Deptb-2022); which hela that the anti-SLAPP amendments could
not be applied to an action brought befére_ their effective date. On an appeal decided following the
entry of the;‘ prior order, the Court of Apﬁeals affirmed the proposition that the améndments do not
have a retroéctive effect. See Goftwald v Sebert, 40 NY}d 240, 258 (2023). However, thé Court of
Appeals created an excéption, holding that when an existing action is continued “beyond the
effective date of thé amendments,” the amendments to New York’s anti-SLAPP_ law apply. 1d. ét
258-259. - | - |

A motion for leave tb renew “shall démonstréte that there has been a change in the law that
would change the prior determination” and “shall con.tain; réasonéble justification for the failure to
present such faéts on the prior motion.” CPLR 2221 (é) (2); (3). “A motion for leave to ,fenew is
the appropriate vehicle for seeking rélief from a prior order based on a change in the law.” Dinallo
v DAL Elec!, 60 ADéd 620,.621 (2d Dept 2009). Further, “[é] clarification of the decisional law is
a éufﬁciént ‘éhangc 1n the law to suppbrt re_hewal.” Id.; see also Puello v City of New quk, 118
AD3d 492 (1st Dept 2014) (affirming graﬁt of motion to _ reﬁew »where intervenihg decision
“provided a-clariﬁ(;ation of the decisional law;’ tcitations omitted]). |

Here, defendants sﬁbmit a clarification of the caselaw relied upon in ’ghe prior order,
namely, Gottwald v Seberi, 40 NY3d 240,.258 (2023). Aé the prevailiﬁg Court'of Appeals matter
was decided following the entry of the prior order, thé Court is satisfied by the justiﬁcation
proffered by movant in support of this motion. Moreover,‘.while plaintiffs opposé the underlying

relief sought by defendants, they concede that Gottwald (40 NY3d 240) explained the retroactive

2 In motion sequence 010, McKee and Tenants PAC join in the arguments made by Met Council in its motion to renew
its motion to amend (motion sequence 009) and incorporate by reference the facts, circumstances, and legal precedent
set forth by Met Council. The motions are consolidated herein for disposition.
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application of the 2020 amendments to Civil Rights Law § 70-a. Therefore, defendants’ motions
to reargue their motions to amend are granted. )
II. Motion to Amend

Turning to the merits of defendants’ renewed motions to amend, CPLR 3025 (b) provides,

A party may amend his or her pleading, or supplement it by setting forth additional or subsequent
transactions or occurrences, at any time by leave of court or by stipulation of all parties. Leave shall
be freely given upon such terms as may be just including the granting of costs and continuances.

Leave to amend should be freely granted rn the absence of prejudice or surprise unless the proposed
amendment iis palpably insufficient or patently devoid of merit. See MBIA Ins. Corp. v Greystone
& Co., Inc., 74 AD3d 499 (1st Dept 2010). The First Department, Appellate Division has held that,
“[the] plaintiff need not establish the merit 'of its proposed new allegations...but simply show that
the proffered amendment is not palpably 1nsufﬁc1ent or clearly devoid of merlt ” Id. at-500
(citations omrtted) “The burden of establishing prejudlce is on the party opposmg the
amendment.” Kimso Apartments, LLCv Gandhz, 24 NY3d 403, 411 (2014) (citations omitted).

Defendants argue that the new controlling_precedent establishes that tney may seek costs,
attorneys’ fees and other damages pursuant to See Civil Rights Law § 70-a; see also Gottwald v
Sebert, 40 NY3d 240 at 258. In opposition, plalntlff asserts that it will be prejudrced by permitting
defendants’ proposed amendments because resolutron of the action, which has been pending for
five years, will be additionally prolonged. Plaintiff points out that the note of issue ~has been filed
since December 12, 2020, almost three y,ears'ago, and summary judgment motions are currently.
pending before the Court. However, plaintiff does not address the merits of defendants’ proposed
counterclaims.

As noted abov‘e’, and as acknowledged by plaintiff, “[d]efendants could — under certain
circumstances - ha\‘fe a prospective claim for costs, attorneys’ fees and/or damages from the -2020

effective date of the amendments forward.” See Roth Affirmation in Opposition at 3,9 5. Given -
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the unanticipated change in the law and def_endants pofential recourse under same to recover under
newly permissible cnunterclai»ms, deféndants .ha.lve éstabl_ished that their proffered amendments are
“...not nalpably insufficient or clearly devoid of merit.”'S;ee MBIA Ins. Corp. v Greystone & Co.,
Inc., 74 AD3d 499 (1st Dept 2010). In turn, plaintiff have failed to demonstrate sufficient prejudice
to defeat thé liberal amendment standard. Therefore, plaintiffs may amend their ansWér to include
counterclaims pursuant to Civil Rights Law § 70-a.
111. Vaca_te the Note of Issue -
The Court‘ next: considérs' Met Council’s renewed imotion- to vacat; the.-note of issue.

Pursuant to 22 NYCRR 202.21 (e):

Within 20 days after service of a note of i issue and cemﬁcate of readiness, any party to the action or
special proceedmg may move to vacate the note of issue, upon affidavit showing in what respects
the case is not ready for trial, and the court may vacate the note of issue if it appears that a material
fact in the certificate of readiness is incorrect...

A “note of issue should be vacated where it is bésed upon a certificate of readiness that incorr'ec‘tly‘
states that all discovery has been completed.” Matos v City of New York, 154 AD3d 532,533 (1st
Dept 2017). Howeyer, Where a motion to Vaéate the note of issue is tifnely, the movant is “requjred
only to demonstrate why tne case .[is].not‘ ready for trial, and [is] not required to establish that
additional c.liscovery [is] necessary because unusual or “vnnanti'cipated circumstarices [have]
developed subsequent to the filing of the note of issue.” See Ciojj‘i v S.M. Foods, Inc., 178 AD3d
1003, 1004,_(2d. Dept 2019), Quoting Jacob; v Johnston, 97 AD3d 538, 538 (2d Dept 2012).

Met Council argues that if it is permitted to file its proposedk first amended answer and

counterclaims, plaintiff will need to file a responsive pleading. As such, the statement in the

3 However, McKee and Tenants PAC’s motion to the extent that they seek to add a 13" affirmative defense that
plaintiff’s claims are barred by Civil Rights Law § 70-a and 76-a, because they fail to address that request in their
affirmation in support or reply. Further, the Court of Appeals in Gottwald (40 NY3d 240) did not consider affirmative
defenses, but, rather, evaluated the retroactive application of claims pursuant to Civil Rights Law § 70-a. Therefore,
the Court denies the portion of defendants motion with respect to the addmon of a proposed addmonal affirmative

defense. .
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certificate of readiness that all pleadings havé been served will be incorrect. In response, plaintiff
maintains that givén the advanced stage of this action, any newly arising claims ‘o_r potential claims
should proceed in a separate action. Iﬁ the alternative, plaintiff also contends that even if the Court
is inclined to allow defendants leave to renew their motion to amend, {/acating the note of issﬁé is
unnecessar}; as no additional disco\/ery would be required.

Met Cou.ncil’s motion to vacate the riofe of issue is granted. Contrary to the.certificate of
readiness, ail pleadings have not been served. Accordingly, as the certificate of réadiness contains
a material incorreqt, assertion, the note of issue shall be bvaca;ted. See Gomes v Valentine Re.alty
LLC, 32 AD3d 699, 700 (1st Dept 2006); Lopez v'Bendell,'206 AD3d 515, 516 (1st Dept 2022).
Hdweve;‘, td avoid any. additional delay, the résbonsive pleadings and any subsequent dispositivé
motions adélressed to the counterclaims shall p.i‘o\ceed in tandem | ;)vith the pending summafy
judgment motions. Further, the note of issﬁe shall be re-filed on or before February 1, 2024, with
any dispositive motions to be filed withih 60 days thereof. |

IV. Conclus.ion‘ | |

Accordingly, it is

ORDERED that the motion of Miph;ei McKee, Tenan%cs Political Action Coinrﬁittee, 1nc.,
and Mét Councililnc. d/b/a Metropolitanl('louncil 'oﬁ Housing Afor le.ave to renew their fnotioné to
amend their answers to include counterclaims is granted; and it is further

ORDERED that, upon repewal; fhe Court vacates its prior order, dated June 26, 2022, and
grants, in part, the motions of Michéel McKee, Tenants Political Action Committee, Inc., and Met
Council Inc. d/b/a Metropolifan Council on Housing. for leave tp file an amended aﬁswer as

follows: leave is granted to include counterclaims, and to this extent the proposed first amended
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answers in the -form annexed to the rnoving papers shall be &éenﬁed served upon servi'ce of a copy
of this order wifh notice of entry; and it is fuﬁher-

ORDERED that leéve to aménd the complaint to add a 13" affirmative defense is denied
as to Miéhael McKee and Tenants Political Acti‘on\Committee, Inc. and such affirmative defense
is stricken; and it is further

ORDERED that the pl‘é.intiff shall answer the first amended answers and counterclaims or
otherwise respond thereto within 20 days ﬁom the date of said service; and it is further |

ORDERED that the motion Met Council Inc. d/b/a Metropolitan Council on Housing for
leave to renew its motion to vacate the note of issue is granted and it is further

ORDERED that, upon renewal the Court vacates 1ts prior Order, dated June 26,2022, and
grants the motion to vacate the note of issue; and it is further

ORDEREDl fhat the note of issue shall be filed on or bgfore February 1, 2024, with any
dispositive motions relating to the newly added connterélaims' to bé filed within 60 déys tnereof;
and it is further | i

ORDERED that movants shall serve and file notice of entry within 20 days of the date of

this decision and order.

The foregoing constitutes the decision and order of the Court.

ik

12/4/2023
DATE l".|E sTRo H, J S.C.
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155789/2018 RENT STABILIZATION vs. MCKEE, MICHAEL Page 7 of 7

Motion No. 009 010 . T

[*7] _ _ . ' 7 of .7



