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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. MARY V. ROSADO PART 33M
Justice
- - o A INDEX NO. 10113872022
GEAUDIESAR T MOTION DATE 02/02/2023
Plaintiff,
MOTION SEQ. NO. 001
-+ '|.|' Ly
CERTA GENTE, LLC, DECISION + ORDER ON
MOTION
Defendant.
O X

The following e-filed documents, listed by NYSCEF document number (Motion 001) 3, 10, 11, 12, 13, 14,
158, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27

were read on this motion to/for K DISMISS

Upon the foregoing documents, and after oral argument which occurred on August 16,
2023 with Jose A. Muniz, Esg. appearing for Plaintiff Claudia Evart ("Plaintiff”) and Scott R.
Dinstell, Esq. appearing for Defendant Certa Gente, LLC (*Defendant™), Defendant’s motion
seeking summary judgment in favor of, and dismissal of all claims against Defendant, is granted.

A Background and Procedural History

This action concerns a motor vehicle accident alleged to have occurred on March 23,
2015 (NYSCLEF Doc. 6 at ¥ 9). Plaintiff, pro se, commenced this lawsuit by filing a Summons
with Notice with the New York County Clerk’s Office on December 5, 2022 (NYSCEF Doc.

2). On December 23, 2022, Plaintiff served a Complaint and Jury Demand on Defendant

NYSCEF Doc. 15).

Plaintift”s Complaint asserts that Defendant is an Italian Restaurant in New York City,
owned and operated by Franco Lazzari ("Lazzari™), Stafano Terzi ("Terzi™) and Daniel Kucera
(“Kucera™) (NYSCEF Doc. 6 at 94). Plaintiff claims that on March 23, 20135, a vehicle owned by

Terz and operated by Lazzari (the “Vehicle™), struck Plaintiff while Plaintiftf was lawfully
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walking up Park Avenue in New York City (the “Accident™) (NSYCEL Doc. 6 at 9). Plaintift
claims that she was struck by the Vehicle “[s]olely by reason of [Lazzari] and [Terzi's]
negligence in the ownership, operation and control” of the Vehicle (NYSCEF Doc. 6 at* 12).
PlaintilT claims that Defendant is vicariously liable for Plaintiffs alleged injuries under a theory
of negligent entrustment (NYSCEF Doc. 6 at  18).

Previously, on October 29, 2015, Plaintiff filed a separate lawsuit against Lazzari and
Terzi in the New York County Supreme Court, captioned Clawdia Fvart v Stefano Terzi and
Franco Lazzari, bearing Index Number 161123/20135 (the “Previous Action™) (NYSCEF Doe.
23). PlaintfT"s Complaint in the Previous Action asserted claims for negligence against Lazzar
and Terzi for allegedly causing PlainuilT's March 23, 2015 Accident (NYSCEF Doc. 23 at 4 6).
At an appearance before Hon. James G. Clynes on July 14, 2022, Plaintiff settled the Previous
Action with Lazzari and Terzi, agreeing to accept $250.000.00 in exchange for extinguishing her
claims against them (NYSCEF Doc. 24).

On February 2, 2023 Defendant commenced the instant motion seeking an Order granting
summary judgment in favor of Defendant and against Plaintiff. and dismissing all claims against
Defendant on the ground that the applicable statute of limitations expired prior to Plaintiff filing
suit (NYSCEF Doc. 10). In support of its motion for summary judgment. Defendant filed an
Affirmation in Support on February 2, 2023 (NYSCEF Doc. 10). Plaintiff, pro se, filed an
Affirmation in Opposition on April 20, 2023 (NYSCEF Doe. 19). Defendant filed a Reply
Affirmation on April 23, 2023 (NYSCEF Doe. 22). U.n July 25, 2023, Jose A. Muniz, Esq. filed

a Notice of Appearance on behalf of Plaintift (NYSCEF Doc, 28).

"1t is noted that Plaintiff filed a Sur-Reply on July 3, 2023 (NYSCEF Doc, 27), The Part 33 Rules state thal “[n]o
sur-reply papers are permitled” and “[m]aterials submitted in violation of this rule will be disregarded by the Court.”
Accordingly, Plaintiff™s July 3, 2023 Sur-Reply will not be considered.
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Il Discussion

A. Plaintiff's Personal Injury Claims Against Defendant arc Barred by Res Judicata

In New York, res judicata “bars successive litigation based upon the same transaction or
series of connected transactions™ (Maiter of People of the State of New York, by Eliot Spitzer, as
Attorney Gen. v Applied Card Sys., Inc., 11 NY3d 105, 122 [2008]. Further, “settlement
agreements are entitled to res judicata effect”™ (Jd at 124 citing Olympic Tower Assocs v. New
York, 81 NY2d 961 [1993]). For res judicata to apply, the party against whom the doctrine is
invoked must have been a party to the previous action, or in privity with a party who was (/d. at
122). The Court of Appeals has held that “[g]enerally, to establish privity the connection
between the parties must be such that the interest of the nonparty can be said to have been
represented in the prior proceeding” (Green v Santa I'e Industries, Inc., 70 NY2d 244 [ 1987]).

Here, Plaintiff™s claims stem from the same March 23, 2015 Accident as those in the
Previous Action. Further, Plaintiff asserts in his Complaint that Defendant is owned and operated
by Lazzari and Terzi, the two defendants in the Previous Action. Accordingly, the interests of
Defendant were represented in the Previous Action. As such, the settlement of the Previous
Action is entitled to res judicata precluding Plaintiff®s from asserting the instant claims, which
stem [rom the same transaction as the previously settled action. against Defendant, who is in
privity with the defendants in the Previous Action.

BB. Defendant’s Motion for Summary Judgment is Granted

Summary judgment is a drastic remedy, to be granted only where the moving party has
tendered sullicient evidence to demonstrate the absence of any material issues of fact.” (Vega v
Restani Const. Corp., 18 NY3d 499, 503 [2012]). The moving party’s “burden is a heavy one and

on a motion for summary judgment, facts must be viewed in the light most favorable to the non-
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moving party.” (Jacobsen v New York City Health and Hosps. Corp., 22 NY3d 824, 833 |2014]).
Once this showing is made, the burden shifts to the party opposing the motion to produce
evidentiary proof, in admissible form, sufficient to establish the existence of material issucs of fact
which require a trial (see e.g, Zuckerman v City of New York, 49 NY2d 557, 562 [1980];
Pemberton v New York City Tr. Awth., 304 AD2d 340, 342 [1%' Dept 2003]). Mere conclusions of
law or fact arc insufficient to defeat a motion for summary judgment (see Banco Popular North
Am. v Victory Taxi Mgt., Inc., 1 NY3d 381 [2004]).

Here, the record establishes that Defendant is in privity with Lazzari and Terzi, as Lazzari
and Terzi are two of the three principal owners and operators of Defendant (NYSCEF Doc. 6 at
94). Further, Plaintiff"s claim in this action stems from the same Accident as that in his Previous
Action. As it is well settled that settlement agreements are afforded preclusive effect pursuant to
res judicata, settlement of the Previous Action serves to bar Plaintiff’s claims against Delendant
in this case.

As Plaintiff has failed to produce evidentiary proof. in admissible form, sufficient to
establish the existence of material issues of fact, Defendant’s motion for summary judgment
dismissing Plaintiff’s claims against it is granted.

Accordingly. it is hereby.

ORDERED that Defendant Certa Gente, 1.I.C’s motion for summary judgment is granted,
and Plaintiff Claudia Evart’s Complaint and all claims against Defendant are dismissed: and it is
[urther

ORDERED that within ten days of entry. counsel for Defendant shall serve a copy of this

Decision and Order on Plaintiff; and it is Turther
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ORDERED that the Clerk of the Court is directed to enter judgment accordingly.

This constitutes the Decision and Order of the Court,
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