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-against- ~ DECISION AND ORDER
JOHN BOBBITT aka “BLACK”, © " Ind.No. 20-70275-01

Defendant.

NEARY,].

The following constitutes the opinion, decision and order of the C“%m
Coy COUN]yC By 1
~ The defendant has been 1ndlcted for the crimes of Murder in the Sec&fd@@grizsw f A
Criminal Possession of a Weapon in the Second Degree and Menacing in the Second Degree. It ' .
is alleged that on or about April 28, 2020, the defendant inténtionally shot and kil]ed one
Kashawn Smith in the City of Mount Vernon. The defendant claiming to be aggrieved by the

improper or unlawful acquisition of evidence has moved to suppress a statement allegedly made
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by him to detectives of the Mount Vemqn Police Department on July 13, 2020 in Newark, New

- Jersey on the ground that it was involuntarily made, and to exclude the identification testimony.

at trial of several civilian witnesses on the ground that the identifications would not be

. admissible because of an improperly made prior. photographfc identification of the defendant by

the brospecﬁve witnesses:

" The People have the burden of going fomard to show that any pre!-trial
identiﬁcation procedure was not constitutionally hnpennissible. The defendant, however, bears
the burden of establishing by a preponderancg of the evidence that the brocedure was '.

1

impermissible.

If the procedure is shown to be-impermissible, the Peop‘le have the burden of

showing'by clear and convincing evidence that the prospective in court identification testimony,

rather than stemming from the pre-trial procedure or confrontation, has an independent source.

The People must establish the voluntariness of the statement attributed to the
defendant beyond a reasonable doubt before it is admissible at trial.

Per the decisién of the Hon. David Zuckerman dated December 11, 2020,

" Huntley, Wade and Sandoval hearings were ordered to be held prior to trial. On January 10,'

2023, combined Huntley and Wade hearings were held by this Court. At this combined h‘earing,

the People called the following witnesses: Police Officer Abdu Lawrence and Police Officer
Nicholas Smith of the Westchester County Police Public Safety. ATF Agent Dave Wilson also

testified. The following exhibits were received into evidence during the hearing: certain Grand
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Jury testimony, a video tape statement of the ciefendant, two (2) still photographs and a Miranda
Card. The defendant called no witnesses and offered no evidence.
The Court finds the testimony offered by the People’s witnesses to be plausible,

candid, and fully credible. This Court makes the flowing Findings pf Fact and Conclusions of

3 Law.

FINDINGS OF FACTS

At about 10:15 P.M. on April 28, 2020, Mount Vemon police officers responding
to a report of shots fired arrived outside 25 Millington Street, a multiple family residence. "t"here
they discovered the lifeless body of Kashawn émith, atge thirty-eight (38), a locatl citizen. He
hetd sustained multiple gunshot wounds to the head and.to'rso.

Subsequent investigétion by Mount Vernon ’detectiv.es and an ATF agent led to an:
interview ef one Shdndu Young, an individual who told police she heard the shooting and saw .
the defendant whom she knew by nickname “ﬁlack” leaving the scene immediately thereafter

On May 1, 2020, Ms. Young met w1th Mount Vernon Police Department Ofﬁcer
Abdu Lawrence who had no prior mvolvement with the above homicide investigation nor any
connectipn with either the defendant or deceased. The witness was shown a six (6) pack color
photo array and selected the defendant’s photegraph loeeted in the first position as the'man seen

leaving the scene. Additionally, Ms. Young testified before the Grand Jury (People’s Exhibit 4)

in eubstance, that she lived in the same building eomplex as “Black” for at least three (3) years

- and saw him daily:
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At some point during May of 2020, Orpheus Sinclair was interviewed by

- investigators and stated in substance he was at the scene of the shooting and observed the

(iefendant arguing with the deeeased just before ﬁearing the gun ﬁfe. Mr. Sinclair told the
investigatofs'he has know the defendant for rhany years, socializ_ed‘ with him and e;/en exchanged
cell phene numbers. The w'}tness' also knew the defendant’s girlfriend and daughter. He also
identified the defendant from a photograph., | )
On June 24, 2020, Latoya Jordan was interviewed af/eln ATF office ih Yonkers,
New York by Agent Dave Wilson. She indicated she knew the man nicknamed “Black”'from '
the Mount Vernon heighborhood where they resided. She reported having many rﬁﬁndane
encounters with “Black”‘ over the yeafs on the street and various neighborhoed establishments.

Ms. Jordan produced a cell phone video depicting “Black” and three (3) female s engaging in a

good natured “water fight” early in the evening on the night of the homicide. When shown a six

* (6) pack color photo array containing the defendant’s picture, she initially declined to identify

any of the participants in the array. Howevef,znot long after, as the intefview continued, Ms.
Jor‘den viewed the same-array a second timeand identiﬁed the defendant as the man she
observed near the criﬁe scene on April 28, 2020. Ms. Jordan’s familiarity wfth the defendant is
supported by multiple incidents captured on surveillance{video reviewed by police depicting her
in the company lof the defendant.

On June 9, 2020, investigators obtained court authorization (later extended) to
utilize pen register/traps and trace/GPS locatot devise in an effort to determine the defendant’s

whereabouts. Use of this equipment resulted in the defendant being taken into custody in
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Newark, New Jersey on July 13, 2020. While in custody in Newark on July 13,2}020 and after
being advised of his Miranda rights,. the defendant waé interviewed by Mount Vernon detectives -
and provided an electronically recorded statement denying any involvement in the murdgr of
Kashawﬁ Smith anci defailing his friendsﬁip with the deceased and his movements on the evening
of the homlclde Later that day, a warrant chargmg the defendant with Murder in the Second
Degree was filed in Mount Vernon and lodged n Newark New Jersey. On July 20, 2020, the

defendant waived Extradition and returned to Westchester.

CONCLUSIONS OF LAW

WADE ISSUES:

Attached to the Indictment in this case were six (é) CPL Section 710.30 Notices.
Prior to commencing the instant hearing the People withdrew thre_fcl (3) of Fhose notiges and
proceéded with the others as indicated above.

While generally, single p_hoto identiﬁcgtions can be séid to be per se unduly
suggestive and frowned upon, there are exceptions. |

‘Wh\en a crime has | peen committed By a...long tine acquaintance of a witness -
there is little or no risk that comments by the police however suggestivg wili lead the witness to
identify the wrong person.” [See PeOpZe v'..Carmona, 185 AD3d 6.00 and People v. Rodriguez,

79 NY2d 445].
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" The three (3) witnesses who identified the defendant in this case and whom the

‘People intend to call at trial all had longstanding familiarity with him. Their claims to have

associated with the defendant as neighbors and friends over many years is corroborated by

surveillance video placing them together socially on multiple occasions. Indeed, prior to making

a photographic identification it was one of the witnesses that supplied police with a video she
recprded of the defendant on the day of the hoinicide. Under these circumstanges, the Court
finds the three (3) identiﬁcations mentioned above are clearl)i confirmatory aind impervious to
any improper police suggestibility.- It should bé noted also police scrupulously adhered to the
pieférred Double Blind inanner. of displaying i;hbtographic arrays and that the location of a
suspects picture in the first position is of little, if any consequence, when tiie make-up of the
array — as here — does not draw a viewer’s attention to any one individual. |

A

After examining each array, the Court determines there was nothing unduly

“suggestive in the composition of the arrays or the manner in which they were presented to the

witnesses. It is well settled that there is no requirement that all participants in a photo array or

(

lineup be identical in appearance, rather, all that is needed is that the participants resemble each

-other sufficiently so-as not to create a substantial likelihood thit the defendant will be singled out

for identification. [See People v. Velez, 222 AD2d 625]. In the instant case, the arrays shown to

the witnesses did not highlight or single out the defendant.
Regarding the identifications made both by a single picture and photo arrays, the

Court finds the People have met their burden of showing the procedures employed by police
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were not constitutionally impermissible and the identifications were confirmatory. - The

defendant has failed to establish the contrary to be true.

HUNTLEY ISSUES:

There has been no credible evidence adduced at this hearing to support an

-argument that the defendant invoked any of his Miranda rights while being questioned in

Newark. The record is devoid of any coercion, trickery, deceit or other misconduct on the part of
those officers cénducting the interview. The tone of the intewiew was convers’ationél, calm and
ﬁon—cqnfrontationgl.

Based upon the foregoing, the defendant’s motions to suppregs the noticéd
statement and idéntiﬁcaﬁqné are denied in their entirety.

* This constitutes the opinion, decision and.order of this Court.

Dated: White Plains, New York
January 11, 2023

de

ROBERT A.NEARY
SUPREME COURT JU STICE
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Daniel Flecha
- Assistant District Attorneys -
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Office of the District Attorney
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lThochheiser@westchesterda.net
dflecha@westchesterda.net

Angelo MacDonald, Esq.
Attoiney for Defendant
The MacDonald Law Firm
200 W. 60" Street, Apt 3A
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