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At Part 99 of the Kings County Supreme 
Court of the State of New York, located 
af 3 60 Adams Street, Brook 1 yn, NY 
11201 on the _day of_~_2023. 

SUP-REME COURT OF THE STATE OF NEW YORK APR 2 4 2023 
COUNTY OF KINGS: PART 99 

·---------------~---~---------·--------------~--~---------~-----~x 
THEODORE J. GIOV ANNIELLO, 

Plaintiff~ 
-against-

BFC PARTNERS. LP~ EMPIRE OUTLETBUJLDERS LLC and 
ST. GEORGE OUTLET DEVELOPMENT LLC. 

Defendants. 
~----Y-----------------------------------•-•r----------------Y-•-•X 
EMPIRE OUTLET BUl~DERS LLC and ST. GEORGE 
OUTLET DEVELOPMENT LLC, 

Third-Party Plaintiffs. 

- against-

SCHINDLER ELEVA TOR CORPORA TIONt 

Third-Party Defendant, 
-r---~--•••-•-•~-----•-•••--•----w-•-••-•---~~-~---•-•-•-•---•-•X 
EMPIRE OUTLET BUILDERS LLC and ST. GEORGE 
OUTLET DEVELOPMENT LLC, 

Second Third-Party Plaintiffs, 

--against-

DIF AMA CONCRETE INC. and DFC STRUCTURES LLC, 

Second Third-Party Defendants. 

~------------w----~-------------~-------------------------X 

DECISION and 
ORDER 

Index No.: 505307/2019 
Motion Date: 3/ 15123 
Motion CaL No.: 16 
Mot. Seq. 11 
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----•-r~------------~-----------------------------------------~--X 
EMPIRE OUTLET BUILDERS LLC and ST. GEORGE 
OUTLET DEVELOPMENT LLC. 

Third Third-Party Plaintiffs, 

~against-

CONSTRUCTION RESOURCES CORP OF NEW YORK, 

Third Third-Party Defendant. 

~----------~------~------------------------~----------------------X 
EMPIRE OUTLET BUILDERS LLC and ST. GEORGE 
OUTLET DEVELOPMSNT LLC, 

Fourth Third-Party Plaintiffs. 

COMMERCIAL PAYROLL~ lNC., 

Fourth Third-Party Defendant. 

After oral argument on the record, the following papers were read on this motion pursuant to 
CPLR 22 I 9(a): 

Papers Numbered 

Defendants/third-party piainti ffs/second third-party plaintiffs/third third-party p la inti ff s 
and fourth third-party plaintiffs Ernpire Outlet Builders LLC and St. Ge()rge Outlet 
Dcve\oprnent LLC's Notii;e of Motion to Reargue this Courts Decision and Order dated 
August 28, 2022; Attorney Affinnation of Nicholas Vevante, faq. in Support, dated 
11/14/2022; Exhibit ........................ ... ..... , ................................................... 236-238 
Third.Party Defendant Schindler Eltvntor Corporation's Attorney Affirmation of Angela 
A. Cutone, Esa. in Opposition, dated 12/6/2022 ...... ......... .. . .......... . ............. ... ...... 239 
Attorney Affinnation of Nicholas Vcvante, EsQ. in Reply, dated 1/31/2032 .................. 244 

Plaintiff commenced this action on March 11, 20 l 9 a1 leging vio]a tions of the Labor Law. Issue 
was joined 011 April 26, 2019. Before the court is defendants/third-party plaintiffs/second third­
party plaintiffs/third third-party plaintiffs and fourth third-party plaintiffa Empire Outlet Builders 
LLC and St. George Outlet Development LLC's e~movants") motion to reargue this court's order 
dated August 28, 2022. That order, inler ali.a, granted third-patty defendant Schindler Elevator 
Corporation) s (HSchi ndler") motion for summary j udgm.ent and. dismissed all clai rns against 
Schindler including common }aw oontribution. indemnity. and contractual indemnity. \Vhile 
movants initiaJly moved to reargue several aspects of that order, at oral ru-gument on the record, 
moval')ts stated that they were only seeking to reargue the claims for contractua) indemnity 
against Schindler. 
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Plaintiff, a Schindler employee, was working to install an elevator. His workstation was the top 
floor of the parking garage. On the date of the accident, he was returning from his lunch break. 
which he took off the premises at a restaurant. and headed to a portable bathroom on the bottom 
floor of the parking garage, prior to returning to his workstation. NYSCEF # I 16~ pgs. 69-76. 
Plaintiff testified that~ while walking on ground floor of the garage on the way to the portable 
restrooms, he tripped over construction debris, specifically stee1 rebar~ and fe]l to the ground. Id. 
at pgs. 76~ 86-88. Plaintiff identified a photo of the materials he tripped over. NYSCEF # 120. 
Steven Meyer) employed as Schindler's instaJlation adjuster, testified that there was no work 
being perfonned on the date of the accident in the area where plaintiff fell. NYSCEF # 1 l 8, pg. 
50. 

An employee of defendaht BFC Partners~ Udo Steudtner~ testified that he witnessed the 
piaintiff s accident. NYSCEF # 116. pg. 59. He testified that plaintiff was walking with a group 
of men down a tunnel to the parking garage. A truck drove down the driveway that separated the 
tunne.J from the parkin.g area. Id. at pg. 60. Wben the truck approached the group of men 
plaintiff was walking with, all of the men "shifted" to the righ4 bwnping plaintiff causing him to 
fall. Id. Steudtner testified that the men plaintiff were walking with were Schind]er employee's 
and that the only basis this belief was that the individuals were wearing harnesses. Id. at pg, 62. 
However, he further testified that non-Schindler employee's, such as ironworkers~ ••people 
working in high equipment'\ and •~man lift employee booms/' would also wear harnesses on the 
job- site. Jd. 

Movant~ argue that Schindler's motion for summary judgment shou]d be denied because they are 
contractuaJly obligated to indemnify movant. ~'The right to contractual indemnification depends 
on the s:i:iecific language of the contract." George l-', Mar:?halls of MA , Inc., 61 A.D.3d 925) 930 
(2d Dep't 2009). The contract at issue (NYSCEF # 114) contains the fol1owing relevant 
contractuaI provisions. 

To the fu]lest extent permitted by law) Subcontractor shall indemnify, defend and 
hold hannless the Contractor, [and] Owner ... from and against any and aU 
damages. claims, losses, liabilities. actions~ demands, costs or expenses ... 
arising out of or resulting from the performance of the Subcontractor's Work 
under this: Subcontract, provided that any such damage, daim~ Joss, (iability, 
action. demand, cost or expense is in any manner attributable to bodily injury, 
sickness, disease or death, or to injury to or damage to any property ( other than 
the Work itself), but only to the extent caused in whole or in part by the 
negligence~ acts, errors or omissions of the Subcontractor, its sub-subcontractors, 
anyone directly or indirectly employed by them or anyone for whose acts they 
may Ibc] liable . . . 

Subcontractor and/or its sub-subcontractors shall indemnify aod hold harmless the 
Jndenmitees to the fullest extent permitted by acceptab1c in the event of a loss 
(including, but not limited to, any claim, suit, cost or expense arising our out of 
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such loss) suffered by an employee of the Subcontractor or its sub-subcontractors, 
regardless of whether or not such loss is caused in part by an lndemnitee. 

The Subcontractor shall be solely responsible for the safety of its Work and for 
the safety of its agents, employees. suppli~rs) materialmen, sub-subcontractors 
and any entity working on behalf of the Subcontractor. The Subcontractor, its 
agents, employees, suppliers, materialmen and sub- Subcontractor will perform all 
work on the Project in a safe and responsible manner. 

Reading these provisions together, the contract requires Schindler to indemnify movants for 
claims by Schindler emp)oyees arising out of Schindler's work Wlder the subcontract, provided 
that the injuries were caused by the negligence of Schindler. The '~Work" is defined under 
Article 2 of the Contract (NYSCEF #114): 

Subcontractor shall perfonn that part of the Contract Documents asswned by 
Subcontractor under this Subcontract as follows: EJevators and Escalato:rs (with 
such work hereinafter referred to as the "Work41). 

The c.onfract also aJJo'I-VS the. qWork .. to include; '"Sales use tax/' "Cab Finish Upgrade/' '~Hotel 
Elevators," "Nordstrom Vertical Transportation," "H&M Vertical Transportation," and 
-~Maintenance Agreement.'' {NYSCEF # l 14). 

Here, regardless of what version of event$. is accepted, this injury did not arise out of the .. Work)' 
under the contract. See generally Pepe v. Ctr. for Jewish Hist., Inc .• 59 A. D.3d 277. 278, 873 
N.Y.S.2d 571 (1 st Dep't 2009) (holding that the accident did not .. arise out of" and was not .. in 
connection with" the subcontractor's work. because there was no evidence showing that the 
subcontractor caused the dangerous condition or that the p]aintiffs work was even "remotely 
related" to the subcontractor's work as defined by the cotitract). Plaintiff was hired lo work on 
eJevators at the top floor of the garage. He was injured while returning from lunch, walking with 
a group of men on the bottom floor of the garagei where no Schindler "Work", as defined under 
the contract, was being performed. Plaintiff and the group of men he was walking with were not 
performing .. Work" as defined under the oontract when the injury occurred. 

Movants argue that the language ~'arising from" is broad and has been interpreted to mean 
"originating from.~, '~inciaent to," or '~having a connectfon wjtJ:i. •~ citing Mack-Cali Really Corp. 
v. NGM Ins. Co., 119 A.D.3d 905,906, 990 N.Y.S.2d 253 (2d Dep't 2014). However, under the 
contract he:re, the injury must originate from, be incident to, or have a connection with the 
"Work., as is defined by the contract. It i:s not enough that pJaintiffwas injured on the work site 
or was bumped by someone who may have been a Schindler employee because the it1jury did not 
originate from and was not incident to the performance of the '"Work'' as defined by the contract 
between movants and Schindler. See Wonh Const. Co. v. Admiral ins. Co., 10 N.Y.3d 411,416. 
888 N .E.2d l 043 (Ct. of Ap. 2008); see al.so Fireman ts Fund Ins. Co. v. State Nat'/ Ins. Co., 180 
A.D.3d 118, 120. 117 N. Y .S.3d 5 (1 st Dep't 2019). 
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Based on the foregoing it is, 

ORDE:RED that the defendants/third-party plaintiffs/second third~party plaintiffs/third third­
party p]aintiffs and fourth third-party plaintiffs Empire Outlet Builders LLC and St. George 
Outlet Development LLC's motion to reargue is GRANTED and. upon reargument, the 
application to modify the court's previous decision and order dated August 28, 2022 is 
DENIED. and it i~ further 

ORDERED that any other requests for reiiefrequested are DENIED. 

This constitutes the decision and order of the Court. 

ENTER 
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