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. . ... 

Present: Hon. Carolyn E. Wadt;. Justice • 

At an IA8 Part 84 of the Supreme Court of 
the State of Ni:w York. held In and for the 
County of Kings. e.t the Courtbouso~ 360 
Adams Street County,of Iein~ State of 
New York on the ?lfrIY of Janumy 2023 

............... ---..-..--... -----.......... ____ .. ..._ ..... .,_ ............. ----........ -x 
ANTONIO DASil. VA, 

Plaintift: 

vagllinst-

LBNDLBASB (US) CONSTRUCTION LMB INC. and 
138 WILLOUGHBY LLC, 

Defimdants. ·----------~--....u .... , ............ _._ .................. .._..,.....,.__.......,. ____ ....,.._x 

1ndax No. 525509a01B 

ORDER 

Motion seqs. 2 & 3 

Upon the foregoing cited papers, and after oral argument, Plainti:fI Amonio DaSilva 

('?laintiflj, moves fur Partial Summmy Judgment againat the Defenclanh on the issue of 

liabiliQ" under Labor Law §241(6) (motion seq. #2). Defendants move for an Order granting 

them summary judgment (motion seq. #3 ). The applications are decided as follows: 

The underlying action was oommenced by Plain~ an employee of nonpparty Trident 

Otmenl Contracting LLCf' who alleges thlt on October l0t 2018, ho was injured while manually 

tnmsporting a. heavy metal and wood C0nlDte form/mold from a crane dIOp-,off area on the 28dl 

floor of the building under construction 1o the lOQ&.tion where it was to bs used. Plaintiff alleges 

that h8 wu tmva.ag a am-ow pathway \Wlen he- tripped oo a piece of discarded pipe and lost 

his footing. He tru:m. fell to the ground with the form on to,p of himt trapping one of bis arms 
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between the form and a low steel box, md striking bis body onto the ground. The oonstructic:tn 

site, 1ooated at 138 Willoughby Street, BtooklYll~ NY, was ownod by c\Pfendant~ 138 Willoughby 

LL~ which hired defendant Lend1ease. (US) Co-nstNction LMB Inc, as its Con&lntction Manager 

pUI'S\18D1 to a written egmen:i.ent. 

&iafflf• M'9tion_for Ppttial Swnrnm AQinst tile Defetlda,nts an .tis .i,qg ol 
Dlbilitr upd![_Lab.a[:Lm§24lJ6} lm,otion 119 .. tSl 

Labor I.aw§ 241{6)., in pertinent part, provides as follows: 

All oon:traotors and OWilefl.l and their agents [ ••• ] when cOP8truCting or demolishing 

buildings or doing any excavating in connection ~th1 shall comply with the 

following requirements~ 

6. All areas in which consiruotion [ .•• ]work it being performed shall be ao teq,uipped,. 

guarded, mattged. operated and conducted as to provide reasonable and adequate 

protection and safety to the persons employed. therein or .lawfully :fteqU8Dtmg sucli: 

places. The board may make rules to aetf3' into a-fleet the provI.sJons of this subdivision,. 

and the owzzen and contradolsand their agents for such workf .•• J shall comply 

tberewith.H 

The sbuute impose& a nondelega.ble dui;y of caxe upon owners, contractors and their 

agents 1'to provide reasomble and adequate protection and safety for workers and to comply with 

the specl.fic safety rules and regulations promwgated by 1ltt Commissioner of 'the Department of 

Labor' (Ross v. Curtia .. Palmer lzydro-Eleo. Co., 81 NY2d 494~ S01-502 [1993D. To maintain a 

cause of action under § 241 (6),. a plaintiff must specMcally plead and prove that the defemumt 

vioJated an applicabk: Industrial Code mgul&doo. 
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. . . 

In the instant action, Plaintiff has alleged, tnter alia, the violation of Industrial Code fi 23 .. 

1. 7 t whioh reads as follows~ 

(e) Tripping and other hazards: 

(l) Passageways. All~ shall be kept fieo from accumulations of dirt and 

debris and other obstructions or conditions which could cause tripping. Sharp projections 

which could cut or puncture any person shall bi: .removed or covered. 

(2) Working areas. The part of floors, platforms and similar areas where persons work or 

pass shall be kept free ftom accumulations of dirt and debris and from scattered tools and 

materials from shaip projections insofar as may be consistmt with the work being 

performed. 

This regulation hu been found to be aufficic,ntly specific to support a Labor Law 

§ 241(6) violation (Jara v. Naw York.Racing..us'n. Jnc.11 BS AD3d 1121, 1123 [2nd Dept20ll]; 

Whue 11. Vil of Port Chestert 92 AD3d 872, 877 (2111 Dept 2012D. 

~ after an examination of tho respective submissio~ the Court finds 'that there is a 

triable issue of material fact as to whether Plaintiff was using the subject area as a passageway at 

the time of his accident Co.os.equently" this Court finds that there is a triable issue of material 

fact as to whether Industrial Code. § 23•1. 7(eXl) was violamd by the defendants. 

With respect to Industrial Code.§ 23 .. 1 .7{e)(2), all of the parties acknowledge that the 

Plaintitl'was in a «working area" at the time of1b.a accident. However~ Defendants oontend that 

since the pipe was integral to the porfo.ananoe of Tridmrt1s work, the statutory provision was not 

vlola1ed. However, Plainfilf and tho eyewicrJ.essog noted that he trippro on a piece of discarded 

pipe that was rubbish, was not part of ongoing work, and should have been cleared from the site. 
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Defendants do not mute that the Plaintiff tripped on a discarded pipe. Aa a rosult, Plaintiff bas 

estabJished 1hat Defendants have-violated Industrial Code § 23-1. 7(e)(2). 

Accordingly. based upon the abov~ Plaintiff's Motion for Summmy Judgment is 

granted to the extmt that Defendants are liable for violating Labor Law § 241 (6)~ as it relates to 

Industrial Code§ 23-1.7(e)(2) ("Working areai,. However,. a 1riable issue of material fact 

exists as to whether Defendants violated Industrial Code § 23-1. 7(e)(l) ifassageways"). 

Defendants• Motion for Summm Judgment (motion seq .. #3) 

As a preliminary mattm-1 this Court notes that Plaintiff does not oppose the branch of 

Defendants' motion. which seeks dismjssaJ of his Labor Law§ 240 claim; and Labor Law 

§ 241(6) caWJoofaction that is predicatl!d on violations oflndustrial Code Rules§§ 23-1.S~ 23-

l.7(a}, (b). (c). (d), (f). (g) and (h):, 23-1.lS, 23-1.161 23M2.l. 23-2.2, 23-3.3, 23--6.lt and23-6.2. 

Consequently, those o!aims ere hereby dismissed. 

Consislm: with this Court's ruling above fur motion sequence# ~ the branch of 

Defendants' :notion seeking $WllDl&ry judgment, pursuant to Labor Law§ 241(6), is dgied. 

Personal mjury olaims under Labor Law § 200 and the common law can arise from ~an 

alloged defect or dangero\18 condition existing on 1he premises and those arising from the manner 

inwbichthewoikwas-petfmned"'(Cappabiancav. 3kanska USA.Bldg., Inc., 99AD3d 139, 

143-144 [1 51 Dept 2012]). MWhere the alleged defect or dangerous condition arises from the 

contmctor'!'s methods and the owner exercises no supervlsOI)" control over the operation~ no 

liability attaches to the owner undet the oommon. law or under Labor Law § 200-• (Coma 1-1. New 

York State Elec. & Gas Corp., 82 NY2d 876, 877 [1993]). 
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In the instant case,. Plaintiff1estified at his deposition that TrideJJ.tts supervisor, Wfonyt 

and foreman, ~'Pa.u!" gave him work assignments, and that the defendants did not teU him how to 

pem)l'ID. his work. Since the defendants did not superviset direct or control Plaintiii,s wor~ the 

LabrJ.r Law § 2.00 claim is hereby dismissed. 

Accordingly, based upon the above, Defendants9 Motion for Sum:nuuy Judgment (motion 

seq. #3) is mnt!d to tbe extgt th,ntPlaintifrs Labor Law§ 240 claim; and Labor Law§ 

241(6) cause of action that is preclicad on violations of Industrial Code Rules §§ 23-t.S, 23-

1. ?(a}~ (b), (c)t (d)1 (f)~ (g) and (h)1 23-1.lS, 23-1.16, 23-2.1, 23-2.Z 23.3_3, 23.-6.l, and 23-6.2 

are dismissed. The La1ror Law§ 200/common law claim is also dismmsed. 

Plaintiff a Motion for Summary Judgm.~ pursuant to Labor Law§ 241(6) (motion seq. 

#2)s is muted to the •:gtent that Defendants are liable fur violating Labor Law § 241 (6), as it 

relates to Industrial Code§ 23--1.7(e)(2) ("Working areas1?. Howevert & triable issue ofmat:orial 

fact exists as to whether pefendants violated Industrial Code § 23-1. 7(eXl) r~assagewaysn). 

This oonstitut:es the Decision/Order of the Court. 
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