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Index o: 601310/16 

SUPREME COURT OF THE ST A TE OF NEW YORK 
IAS/ TRIAL PART 34- SUFFOLK COUNTY 

PRESENT: 
HO . JO EPH C. PASTORESSA 
JU TICE OF THE SUPREME COURT 
_________________ x 

DEUTSCHE BA K A TIO AL TRUST 
OMP AS TRUSTEEFORGSAMPTRUST 

2005-WMC3, 

Plaintiff(s), 

-against-

AD ~ VELA QUEZ AKA ADINE LEBRO 
DA YID VEL SQUEZ, JP MORG CHASE 
BANK A, CLERK OF THE SUFFOLK 
COUNTY DISTRICT COURT, NEW YORK 
STATE DEPARTME T OF TAXATIO AND 
FINA CE, MELISSA VELASQUEZ 

Defendant(s). _________________x 
Pages Numbered 

Mot eq : # 004-MD 
005-MG· A E DISP 

OUR E TE. 310 

ATTY 
PETR 
1795 A VE E, 3 RD FLOOR 
BROO 0 

Notice of Motion/Order to Show Cause/ ---------~1'-----------
Petition/Cross Motion and Affidavits (Affirmations) Annexed ____ 2 __________ _ 
Opposing Affidavits (Affirmations) 3 _________ _ 
Reply Affidavits (Affirmations) 4 
Affidavit (Affirmation) __________________________ _ 

Upon the foregoing papers, it is 

ORDERED that the motion by the plaintiff for a judgment of foreclo ure and ale i denied 
and it i further 

ORDERED that the cross-motion by the defendant adine Vela quez a/k/a adine Lebron 
for ummary judgment in her favor is granted. 

In thi mortgage foreclosure action, the defendant adine Vela quez a/k/a adine Lebron 
erved an an wer to the complaint but did not raise the failure to comply with RP APL 1304 a an 

affirmative defense. The defendant David Velasquez did not an wer or appear in the action. The 
plaintiff made a motion for summary judgment that wa granted without oppo ition. The plaintiff 
now move for a judgment of foreclosure and sale and the defendant adine Velasquez a/k/a adine 
Lebron cross-moves for ummary judgment on the ground that, inter alia the plaintiff failed to 
trictly comply with RP APL 1304 because a single notice wa jointly addressed to both defendants. 
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Contrary to the plaintiff's contention, the moving defendant did not waive her claim that the 
plaintiff failed to strictly comply with RP APL 1304 a a defense based on noncompliance with 
RP APL 1304 may be raised at any time prior to the entry of a judgment of foreclo ure and sale (see 
Wells Fargo Bank v Davidson, 202 AD3d 880; US Bank v Krakoff, 199 AD3d 859; US Bank v 
Mohammed 197 AD3d 1205· Nationstar Mtg v Mailes 185 AD3d 703). 

The Appellate Division, Second Department has specifically held that RP APL 1304 require 
that the plaintiff mail a 90 day notice addressed to each borrower in separate envelope a a condition 
precedent to commencing a foreclosure action (see HSBC Bank v Sclmeps, 210 AD3d 748· 
Deutsche Bank v Loayza, 204 AD3d 753; Wells Fargo Bank v Davidson, 202 AD3d 880; Wells 
Fargo Bank v Yapkowitz , 199 AD3d 126; US Bank v Krakoff, 199 AD3d 859). The Court noted 
that receipt of the notice is inconsequential as mailing the notice jointly addressed to both borrower 
in the same envelope does not constitute strict compl.iance with the statute ( ee Wells Fargo Bank 
v Yapkowitz, supra at 136). The Appellate Division, Fir t Department has reached the ame result 
(see US Bank v Maiorello, 207 AD3d 428). 

Here the defendant submitted evidence which indicated that the 90 day notice was jointly 
addressed to both borrowers. In oppo ition, the plaintiff failed to demon trate the existence of an 
issue of fact a th plaintiff submitted no evidence that it strictly complied with the statute. 
Accordingly, the motion for a judgment of foreclosure and sale is denied. The cro -motion by the 
defendant for umrnary judgment is granted and the com laint is dismis ed in ofar as asserted 
against the moving defendant. 

DATED: April 11. 2023 
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