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SUPREME COURT OF TH ST ATE OF EW YORK 
COUNTY OF KI G : PART 73 

--------------------------------------------------------------------X 
A RO ICHAEL, 

Plaintiff 
-against-

T.G. ICKEL & S OCIATES, LLC and IT 2 DSA 
RESIDE TI L LLC 

Defendants. 

--------------------------------------------------------------------X 

Index o.: 519024/2019 
Motion Date: 1-23-23 
Mot. S q. o. : 5 
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DECISION/ORDEB:o 
-;O 
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Upon the following papers listed on YSCEF as document numbers 54-75 were read '"'bn 

this motion: 

In thi action to recover damages for personal injuries, defendants Consigli & 

Associates, LLC f/k/a T.G. ickel & A sociate LLC and Sit 2 DSA Residential LLC move 

for an order pursuant to CPLR 3212 di mis ing plaintiffs complaint in its entirety. 

The plaintiff, Aaron Michael an emplo ee of Taylor Mad Contracting LLC ("Taylor") 

commenced this action claiming that he wa injured on ovember 7, 2018 when his right hand 

got caught in the gate of a scissor lift at a construction site located at 115 Delancey Street, w 

York, New York. He commenced the action again t T.G. ickel Associates, the Construction 

Manager, and Site 2 DSA Residential LLC a beneficial owner of a portion of the subject 

premises. In his complaint he alleged a cause of action under Labor Law 241 (6) premised on a 

violations of Industrial Code 12 YCRR §§ 23-1 .S(c) and 23-1.3 as well as a cause of action 

under Labor Law 200(1 ). On January 23 2023 when the motion appeared for oral argument the 

Court issued a short form order granting that branch of the motion for summary judgment 

dismissing the Labor Law 200( I) claim and reser ed decision on that branch of the motion for 

summary judgment dismissing the Labor Law 241 (6) claim. 

The ccident. 

this depo ition on December 16 2020, the plaintiff testified that on the day of the 

accident he as working a a taper for Taylor who was hired to install sheetrock in the 

basement of the building under construction. s a taper, plaintiff's job was to smooth out the 

sheet rock after it was installed and to get it ready for painting. At the time of his accident, 

1 

[* 1]



FILED: KINGS COUNTY CLERK 04/21/2023 INDEX NO. 519024/2019

NYSCEF DOC. NO. 78 RECEIVED NYSCEF: 04/24/2023

2 of 5

plaintiff was working on a scissors lift known a a EC lift that consisted of a rectangular 

shaped metal platform that was approximatel three feet wide and six feet in length and 

surrounded by railings on all sides. The platform could be raised and lowered by a motor. There 

was a gate located at the back for the lift which allowed workers to both enter and exit the 

platform. There w re three steps built into the lift in front of the gate that led up to the platform. 

There was a metal latch attached to the gate, which was approximately two to thre inches in 

length. On one end of the latch there is a metal knob that one would pulls to mov the latch away 

from the door fram o the door can open. According to the plaintiff, the latch wa controlled by 

a tight spring in id the gate that allows the latch to move back and forth. 

At the time of the accident, the plaintiff was using the MEC lift for th first time. At 

around 11 :00 a.m. that day, plaintiffs supervisor, Gary White, told him to tape the heet rock 

that had been in tai led on the northern wall. After receiving these instructions the plaintiff got 

into the subject M · C lift, which was positioned along the northern wall, and wa in the down 

position. The gate wa already open. Plaintiff then ntered the lift, closed the gat and raised it 

to a height of eight feet. Plaintiff worked on the lift for approximately 40 minute and then 

lowered the lift to it down position intending to exit the lift to get more compound. 

To exit th lift, using his right hand (he wa wearing gloves at the time) plaintiff pulled 

the latch attached to the gate approximately six to eight inches to the left to disengage the gate 

from the frame. Without warning, the latch suddenly snapped back to the right causing his right 

hand and wrist to come into contact with the frame of the lift causing plaintiff's middle and 

pointer fingers and the outer portion of his wrist to get caught between the end of the metal latch 

and the frame. The latch was "almost" full e tend d to the left when it sudd nl napped back 

to right. His hand wa got caught for a "split second" at which point he immediately pulled it out 

of the latch. Wh n his hand became loose, the gate also opened towards him. 

After the accident, the plaintiff saw that that the latch had come loose and was "freed 

out." He was not aware of any witnesses to the accident and did not know what caused the latch 

to suddenly move from the left to the right. Plaintiff returned to the accident scene and took four 

photographs ofth ubject lift but did not take any photographs of the latch that wa in olved in 

the accident. 
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Di cu ion : 

Labor La 241 (6) pro ides in pertinent pa1t that: 

11 ar a in hich con truction exca ation or demolition work i 
being perform d hall be o con truct d hor d quipp d 
guarded arranged operat d and conducted a to pro ide 
rea onabl and ad quate prot ction and safety top r ons emplo ed 
therein or lawfully frequenting such plac . 

Labor La 241 (6) hich a enacted to pro id workers ngag d in construction 

demolition and exca ation ork with r a enable and adequate afi ty prot ction plac s a 

nondelegable duty upon o n r and contractor to comp! ith th sp cific afet rul t forth 

inthelndutrial ode(Ro. , 81 .Y.2dat501- 502601 .Y .. 2d49618 .. 2d82). 

According! it is well ettl d that in order to support a cau e of action under Labor La 

241(6) a plaintiff mu t demon trat that his or h r injw-i ere proximat I cau ed by a 

iolation of an Industrial od pro ision that is applicable giv n th circumstances of the 

accident and that et forth a concrete tandard of conduct rather than a m r r iteration of 

common-la principals (Ro at 502 601 .Y .. 2d 49 618 .E.2d 82· Are v. tale, 80 .Y.2d 

959 960 590 .Y .. 2d 874 605 .. 2d 361 · ee al o Adam v. Gia Fab 212 .D.2d 972 

973 624 . Y. .2d 705). 

ince th plaintiff limited his opposition to a claimed iolation of Industrial ode section 

12 Y RR 23- l.5(c)(3) h waived any claim to th other pro isions of the Industrial ode that 

he alleged wer iolat d in his complaint and bill of particular ( ee Cardena v. One tale I. 

LL 68 03d 436 438 [l t Dept 2009] [ Plaintiff abandon d an reliance on the anou 

pro i ion of the Industrial ode cited in hi bill of particular b failing to addr them eith r 

in the motion court or on appeal ]). 

inc an o ner or gen ral contractor' 1car1ou liability under section 241 (6) is not 

d pendent on its personal capacity to pre nt or cure a dangerous condition the absence of 

actual or constructi e notice ufficient to prevent or cure [i ] irr l ant to the impo ition 

of Labor La 241(6) liability (Rizzuto\. Wenger ontr. o. , 91 .Y.2d 343 352 670 

.Y .. 2d 816 693 .. 2d 1068· see Wrighten . ZH onlracting orp. 32 .D.3d 1019 
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1021, 822 .Y .. 2d 115, 116· Amirr v. Calcagno Constr. Co. , 257 A.D.2d 585,586 684 

N.Y.S.2d 280). 

12 YCRR 23-l .5(c)(3) pro ides: 

These general provisions shall not be construed or applied in 
contravention of any specific provisions of this Part (rule). 

(c) Condition of equipment and safeguards ... 

(3) II safety de ice afeguards and quipment in use 
hall be kept sound and operable, and shall be 

immediately repaired or restored or immediately 
removed from the job site if damaged. 

To demonstrate entitlement to summary dismissing plaintiffs Labor Law 241 (6) claim, it 

was incumbent upon the defendants to demonstrate in the first in tance, that eith r that 12 

YCRR 23- l.5(c)(3) was insufficiently specific to support a Labor Law§ 241(6) claim, that 12 

YCRR 23- 1 .5(c)(3) does not apply to the facts of this case, that 12 NYC RR 23- 1.5(c)(3) was 

not violated or that any such violation was not the proximate cau e of plaintiffs injuries (see 

e.g., King v. Villette 155 A.D.3d 619,623 63 .Y .. 3d 500, 504· Riva -Pichardo v. 292 Fifth 

Ave. Holdings, LLC, 198 A.D.3d 826, 156 .Y. Jd 85, 89). 

Contrary to defendants contention, 12 NYCRR 23-1.5(c)(3) is sufficiently pecific to 

support a Labor Law 241(6) claim (see Misicki . Caradonna, 12 .Y.3d 511 520- 521 882 

.Y.S.2d 375, 909 N.E.2d 1213· Perez v. 286 choles St. Corp., 134 A.O.3d 1085 I 086, 22 

N.Y.S.3d 545; see also William· v. River Place II, LLC, 145 A.D.3d 589, 589-590, 43 N.Y.S .3d 

347; Becerra v. Promenade Apt . Inc .. 126 A.O.3d 557, 558, 6 .Y.S.3d 42). Defendants do not 

dispute that 12 YCRR 23- l.5(c)(3) is applicable to the facts and circumstances of this case. 

To demonstrate that 12 YCRR 23- 1.5(c)(3) was not violated, in was incumbent upon 

the moving defendants to show that the latch was " ound and operable" at the time of the 

accident. Th Court finds that the defendants did not demonstrate this as a matter of law. 

Plaintiff's account of how the latch operated and his testimony regarding his post-accident 

inspection of th latch raise triabl issues for fact as to whether the latch was sound and operable. 

The record also raises triable issu of fact as to whether any violation of 12 NYCRR 23-

1.5(c)(3) was a proximate cause of plaintiffs injuries. 
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ccordingly it is her by 

ORDERED that th branch of defendant motion dismissing plaintiffs 2241 (6) claim is 

D JED. 

This constitutes the decision and order of the Court. 

Dated: pril 20 2023 
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PETER P. SWEENEY, J.S.C. 
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