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At Part DIMP, at the Kings County
Courthause, 360 Adams 5¢.,
Rrooklyn, NY 11201, on the

dayof 2023
SUPREME COURT OF THE STATE OF NEW YORK JAN 1 3 2003
COUNTY OF KINGS: PART 90 DECISTON
- X and
CLAUDIA ISABEL CASTRQ GERMOSEN, QORDER
Plaintift,
againat- . Index No.: 527181/2019
Motion Daie: 12/21/2022
KIA L. THOMPSON and TIME WARNER CABLE, Motion Cai. No.- 2
Mot. Seq. 2
Defendants.
X
The following papers were read on this motion pursuant to CPLR 2219{a):
Papers MNYSCEF
DOC. #

Defendants’ motion for summary judgment pursuant to C.P.L.R. § 3212 and to dismiss the
complaint with prejudice based on the “serious injury™ threshold ot the Insurance Law, dated
TH252022; Statement of material facts; Attomey affiomation of John A. Angeimo, affitmed on
May 3, 2022, Report of Howard A. Kiernan._, M.D., affirmed on T/Z5202%; Exhibits A-F:

l_Mamarandw.n of law in support... 29-38
Plaintiff’s attorney atfirmation ni‘ Mark AIfisn in ﬁpp-usﬂmn aﬂ' nned on 9;*2‘?#2&22 Response
to statement of facts; Exhibits 1-5.. s AG-46
Defendants’ attomey affirmation uf jnhn A ﬁ.nseimu in mp!y, a;ﬁ" r'mad o H.‘-'M#E{}M ..... 47 !

This is an action to recover damages from personal injuries ailegedly sustained by the plaintiff in a
motor vehicle accident that occwred on October 2, 201%. The action was commenced by filing the
summons and complzint on December 13, 2019, [ssue was joined on January 8, 2020, Plzintiff was
granted summary judgment on the issue of liability against defendants on November §, 2020, pursuant
to an order by Justice Edgar . Walker. (NYSCEF #i8).

Defendants how tnove for summary judgment on the basis that plaintift did not sustain a serious injury
within the meaning of Insurance Law § 5102(d). Specifically, defendants argue that, through the IME
report of defendants’ physician, Dr, James M. Kipnis, M.D., defendanis establish that plaintiff did not
suffer a total loss of use of a body organ, member function, or system to fali under the “permanent loss
of use”™ category of Insurance Law § 51{2{d); that plaintiff did not sustain a “permanent consequential
limitation of use of a body function or system™ bevause all of plaintiff’s injuries were resolved; and
that plaintiff did npot suffer a “significant limitation of use of’ a body function or system® because
defendants ¢lairn that plaintiff*s range of motion, motor strength, and reflexes are normal. Defendants
also argue that plaintiff did not sustain a “serious injury”™ under the $0/180—day category of Insurance
Law § 5102{d} because plainiiff testified that she returned to work two days after the accident and was
able to perform all job duties. Finally, defendants point out that plaintiff was last treated in August
2020 and that plaintiff’s gap in treatment for over a year is fatal to ber claien of serious injury.
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Dr. Kipnis examined plaintiff on November 3¢, 2021 and fpund, in short, spinal disc herniations,
bulges, and degenerations; moderate to mild decrease in jumbar spine range of motion; mild loss of
range of motion in the cervical spine; and <ervical and lumbar strains that Dr. Kipnis concluded were
pre-existing and due to a degenerative copdition. Dr. Kipnis ultimately concluded that plaintiff*s
“functional impairment to the cervical or lumbar spine” are not causally related to the accident.

Particularly relevant in Dr. Kipnis's report is the discussion regarding plaintiff’s loss of range of
motion. Dr. Kipin's reported:

Forward flexion of the lumbar spine was 30 degrees with reported
discomfort (normal 70 degreesi. Extension was 28 degrees (tormal 20
degrees). Left lateral bending was 20 degrees (norinal 30 degrees), right
lateral bending was 20 degrees (normal 30 degrees). Right rotation was
30 degrees (normal 30 degrees). Left rotation was 30 degrees (normal 30
degrees).

Examtination of the cervical spine demonsiraied extension to 30 degrees
(normal 50 degrees). Flexion was 40 degrees (normal 40 degrees), Left
rotation 70 degrees with reported discomfort {eft trapezius (normal §0
degrees), right rotation 80 degrees (normal 8¢ degrees).

However, even if the court vonsidered defendant’s physician’s findings, which it cannot because Dr.
Kipnis failed to identify the objective methods used to measure the range of motion, plaintiff's
limitation of range of motion is significant. There is a dispute as to the causation of these timitations.

In opposition, plaintiff submitted unsworn and uncertified medical records (NYSCEF #45-46) that are
not in admissibie form. See Pagane v. Kingsbwry, 182 A.D.2d 268, 270 {2d Dep't 1992). Plaintiff
also submitted a medical report from Dr. James Liguori, D.O., affirmed pursuant to CPLR 2106 on
April 8, 2020, Dr. Liguori examined plaintiff on April 8, 2020, and found that “{cjange of mation
tesbng with inclinometer revealed limitation of the lumbar spine in flexion-extension - extension to
30°, normal 90°." Dr, Liguori concluded that plaintiff “will be left with a permanent partia! disability”
and that “(i]t is with a high degree of medical certainty that the patient’s injuries are directly related to
the previously mentioned accident.”

Legal Standard and Analvsis

A motion for summary judgment will be granted if, upon all the papers and proof submitied, the canse
of action or defense is established sufficiently to warrant directing judgmeni in favor of any party as a
matter of law. Gitbert Frank Corp. v. Federal Ins. Co., 70 N.Y.2d 966, 967 (Cr. of Ap, 1988);
Luckerman v, City of New York, 49 N.Y.2d 557, 562 (Ct, of Ap. 1980). On such a moilon, the evidence
will be construed in 2 light most favorable to the party against whom sutmary judgment is sought,
Spinelif v. Procassini, 258 A.D.2d 57 {2d Dep’t 1999).

To recover under insurance Law § 3102(d}, a plaintifl must have sustained a serious injury that fafls
within the meaning of the statite as a result of the motor vehicle accident. A serious injury must be a
personal injury “which results in death; dismemberment; significant disfigurement; a fracture; loss of
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a fetus; permanent [oss of use of'a body organ, member, fimction or system; permanent conseguential
limitation of use of a body organ or member; significant limitaiion of use of a bedy function or system;
or a medically determined injury or impairment of a non-permanent nature which prevents the injured
persorn from perforthing substantially all of the materia) acts which constitutes such person's usual and
customary daily activities for not less than ninety days during the one hundred eighty days immediately
following the occurrence of the injury or impaimment.” Insurance Law § 5102{d).

On a motion for summary judgment, “a defendant can establish that & plaintiff's injuries are not serious
within the meaning of Insurance Law § 5102(d) by submitting the affidavits or affirmations of medical
experts who examined the plaintiff and conclude that no objective medical findings support the
plaintiff's claim.” Grossman v, Wright, 268 A.D.2d 79, 83-84 (2d Dep’t 2000). Once the defendant
meets its privea facie burden, “the burden shifts to the plaintiff to come forward with evidence to
overcome the defendant’s submissions by demonstrating a triable issue of fact that a serious injury was
sustained within the meaning of the Insurance Law . .. The plaintiff in such a situation must present
objective evidence of the injury.” Id.

Here, defendants established, through Dr. Kipnis’s report, that plaintiff did not suffer 3 “permanent
loss of use of a body organ, member function or system.” To qualify under this provision of the
Insurance Law, the “permanent loss of use™ must be total. Oberly v. Bangs Ambulance e, 36 N.Y.2d
295, 208 (Ci. of Ap. 2001} The burden shifted to plaintiff, whe failed to show, through medical
evidence or testimony, that she suffered the total logs of a body organ, member function, or system.

Detendants also established, through the transcript of the plaintiff's deposition testimony, that plaintiff
missed only a few days of work following the accident and, therefore, he did not sustain a senious
injury under the 20/180-day category of lasurance Law § 5102(d). See Jokn v. Linden, 124 A.D3d
598, 599 (2d Dep’t 2013); see also Marinv. feni, 108 A D.3d 656, 657 (2d Dep’t 2013). In response,
plaintiff failed to show a “medically determined”™ injury which prevented her from engaging in her
usual agtivities of dally Jiving, as required by Insurance Law § 5102(d).

However, defendants failed to esiablish that they are entitled t¢ suremary judgment vnder the
“permanent conseguential limitation” and “significant limijtation™ sections of the Insurance Law.
Where a plaintiff suffers a lass of range of motion of 30% or more in the [umbar spine or cervical
spine, a triable issue of fact exists as to whether a plaintiff suffered a “serious injury” within the
meaning of Insurance Law § 5102{(d). ddetwmfi v. U-Haul Co. of Wisconsin, 250 A.D.2d 483, 483 (1*
Dep’t |998); see alse Ramirez v. L-T. & L. Enter., fnc., 189 A.D.3d 1438, 1637 (2d Dep’t 2020)
{helding that restrictions up to 33% in the plaintiff”s cervical spine, and up to 27% in the plaintiff's left
shoulder, created an issue of fact as to whether the plaintiff sustained sericus injuries under the
significant timitation of yse category).

The portion of Dr. Kipnis’s report addressing plaintitt®s range of motion, supra., cannot be considersd
as i failed to identify the objeciive tests that were uiilized to measure plaintiff's range of motion. Cho
v. Demelo, 175 AD.3d 1235, 1237 (2d Dep’t 2019). However, even if the count did consider this
porfion of the report, it establishes thai plaintift suffered a 57.1% loss in the forward flexion of the
lumbar spine, a 33.33% loss in the left laieral bending of the lumber spine, a 33.33% loss in the right
lateral bending of the lumbar 2pine, and a 40.0% loss the extension of her cervical spine. These
medsuremerts support a finding that plaintiff suffered a “serious injury” under the [nsurance Law.
Adenmyji, 250 A.D.2d 483; see also Ramirez, 189 A D.3d 1636, 1637,

Dr. Liguori examined plaintiff and measured her range of motion using an inclinometer, which is an
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objective and quantified method used to measure range of motion. See Geliga, 56 A.D.3d 518, 520.
D, Liguori's report enly addresses the lumbar spine flexion-exiension, but shows that plaintif¥suffered
a 13% loss of extension in her lumbar spine {(“Jumbar spine in flexion-exiension - extension to 50°,
normal 90°). While Dr, Kipnie opined that plaintiff “has no current causaily related functional
impairment to the cervical or lumbar spine,” Dr. Liguor concluded that plaimiff's injuries are
permanent and casually related to the motor vehicle accident. Dr. Liguori’s report documenting
plaintifi’s permanent, casually related loss of range of motion of 45% is sufficient to create a question
of fact as to whether plamtff suffered a “pennanent consequential limitation™ and “significant
Jimitation™ under the Insurance Law. See ddeturifi, 250 A.D.2d 483; see alyo Remirez, 189 A.D.3d
1636, 1637,

Finally, since defendants failed o establish, prima facie, thai they are entitled to summary judgment
under the “permanent consequential limitation™ and “significant [imitation™ categories, the burden
never shifted to the plaintiff to address any gaps in her treatment. See Confredo v. Moore, 210 A.D.3d
1050, 105051 (2d Dep’t 2022).

Based on the foregeoing, it is

ORDERED that defendants” motion for suntnary judgment is GRANTED with respect to
plaintiff's claims under the permanent loss of use category and the %)/180-day category of [nsurance
Law § 5102(d}, and these causes of action are dismissed; and it ix further

ORDEREI that defendants’ motion for surnmary judgment is DENIED with respect to
plaintiff’s claims under a permanent consequential limitation of use category and the significant
liaritation of use category of Insurance Law § 5)02(d).

This constitutes the decision and order of the Court.
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