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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS: PART 99 
·~---------··----~~----------~----------------~-------X 
CLAUDIA ISABEL CASTRO GERMOSEN1 

Plaintiff~ 
-against-

KIAL. THOMPSON and TIME WARNER CABLE~ 

Defendants. 

At Part DJMP ~ at the Kings County 
Courthouse-, 36-0- Adams St .• 
Brooklyn. NY 1120 I. on the __ 
day of _____ 202J 

JAN 1 3 2023 
DECISION 

and 
ORDER 

rndex No.: 521 rs J 120 l 9 
Motion Date: l 2/2 L/2022 
Motfon Cai. No.: 2 
Mot. Seq. 2 

The foHowing papers were read on this motion pursuant tCJ CPLR 2219(a): 

~ NYSCEF 
DOC.# 

Defend.ants' motion for summary judgment pursuant to C.P.L.R. § 3212 and to dismiss the 
comp la.int with prejudice based. on the "serious injury" threshold of the ln.suran<:e Law, dated 
7 ns12022; Statement of material facts; Attorney affinnation of John A. Anselmo, affirmed on 
May 8, 2022. Report of Howard A. Kiernan., M.D .• affinnl:d on 7/2'5/1.0ZZ.. Exhibits A·F; 
Meniorandum of law in ~utioort ......................................................... , .......... 29-3$ 
Plaintiff's attorney affirmation of Mark Affis-1 in opposition, affinned on 9121@22~ RespoR:5.'e 
to statement of facts; Exhibits 1-5 ...................................................... 40-46 
Defendants' attomev affirmation of John A. Anstlfrt10 in retrb·. a.ffinned an 1014/2022, .... 47 

This is an action to recover damages from personal injuries allegedly sustained by the pJaintiff lll a 
motor vehicle accident that occurred on October 2~ 201~. The action was cmnmen~ed by filing the 
summons and complaint on December CJ. 2019. fasue was joined on Ja:ri:uary 8, 2020. Plaintiff was 
granted summary judgment on the issue ofliability against defendants on November 6, 2020, pursuant 
to an order by Justice Edgar G. warker. (NYSCEF #rnJ. 

Defendants tlOw move for summary judgment on the basis that plaintiff did not sustain a serious injury 
within the meaning oflnsurance Law§ 5102(d}. Specifical1y, defendants argue that, through the IME 
report of defendants• physician. Dr. James M. Kipnis, M.D., defendants estabUs.h that plaintiff did cwt 
suffer a total loss of use of a body organ, member function. or system to faU under the "permanent loss 
of use,.., category oflnsurance Law § 5102{ d ); that plaintiff did not sustain a "'permanent consequential 
l lmitation of use of a body function or system'' because aU of plaintiff's injuries were resolved; and 
that plaintiff did not suffer a '~significant limitation of use of a body function or system ... ' because 
defendants c]aim that plainti fr s range of motion. motor strength. and reflex.es are normal. Defendants 
also argue that p raintiff did not sustain a '~serious irtj ury" under the 90/181}-day category of Insurance 
Law § 5 l 02( d) because plaintiff testified that she returned to work two daji s. after the accident and was 
able to perfonn all job dudes. Finally. defendants point out tha.t plaintiff was last treated in August 
2.020 and that plaintifrs gap in treatment for over a year is fatal to her claim of serious injury. 

l 
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Dr. Kipnis examined pJaintiff on November 30, 2021 and found, in short. sphlaJ disc- hernjatjon~ 
bulges, and degenerations~ moderate to mUd decrease in lumbar spine range of motion; mild loss of 
range of motion in the cervical spine; and ~ervical and lumbar strains that Dr. Kipnis concJuded were 
pre-existing and due to a degenemtive condition. Dr. Kipnis ultimatdy .;:oncluded that plaintiffs 
<1functional impainnent to the cervical or lumbar spinet' are not causally re1ated to the accident. 

Particularly relevant in Dr. Kipnis's report is the discussion regarding plaintiffs loss of range of 
motion. Dr. Ki pin• s reported: 

Fo,:,,vard flex.ion of the lumbar spine was 30 degrees with reported 
disoomfort (norma( 70 degrees). Exlen:sion was- 20 degrees (oorma} 20 
degrees;. Left 1at.¢ral bending was 20 degrees (nonnal 30 degrees.), right 
lateral bending was 20 degrees (normal 30 degree~). Right rotation was 
JO degrees ( nonn.il 30 -degrees). Left rotation was JO degrees ( normal 30 
degrees). 

Examhtation of the cervical spine de:mo.nstrat~ extens..i on to 30 degrees 
(normal 50 degrees). Flexion was 40 degrees (nonnal 40 degrees). Left 
rotation 70 degrees with reported discomfort !eft trapezius- (nonnal 80 
degrees), right rotation 80 degrees (nonnal 80 degrees). . . 

However, even if the court" •. xinsidered defendtmt's physician's findings. which jf cannot because Or. 
Kipnis failed to identify the objective meth()(Js used to measure the range of motion, plaintift's 
limitation of range of motion is s.ign iticant. There is a dispute as to the causation of these lim itatiotts. 

In opposition~ plaintiff submitted unswom and uncertified medical rec<:irds (NYSCEF #45-46) that are 
not in admissible fonn. See Pagano v. Kt,rgsbury, 182 A.D.2d 268, 270 {2d Depif ] 992). Plaintiff 
also submitted a medical report from Dr. James Uguori, 0.0.~ affirmed pursuant to CPLR 2\06 on 
April s. 2020. Dr. Liguori examined plaintiff on April 8,. 2020~ and found that ••lrJange of modor.r 
testing v0tb jncHnomete.r revealed limitation 0f the lumbar :spine inflexion-extension - extension to 
50° ~ normal 90°... Dr. Liguori concluded that plaintiff ••win be left with a permanent partial disability" 
and that ·•[ijt is with a high degree of medical certainty that the patient's injorie..s are- direct]y related to 
the previously mentioned accident." 

Legal.Standard md Analym 

A motion for summary judgment wiH be granted it; upon aU the papen; and proc,f submHw.d, the cause 
of action or defense is established sufficiently to warrant directing judgment in favor of any party as a 
matter of law. Gilbert Frank Corp. v. Federal Ins. Co.~ 70 N.Y.2d 966. 967 (Ct. of Ap, f 988); 
Zuckel'man l'. Cily ofNe.w York1 49 N. Y 2d 55?, 5 62 ( Ct. of A p. rn&O). On such a motion, the evidence 
will be construed in a light moat fa"'orable to the party against whom summary judgment is sought. 
Spinelli v. Procassini, 2:58 A.D.2d 57 (2d Dep~t 1999). 

To recover under insurance Law § 5 l 02(d). a plaintiff must have sustaf ned a serious tnjury that falls 
Within the meanfog of rhe: statute as a result of the motor vehicle accident. A serious in jury must be a 
personal injury .. which results in death; dismemberment~ significant disfigurement; a fracture; loss of 
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a fetus~ permanent ross of use of a body organ. member. function or system; permanent ronS-f'..quentiaJ 
l1mitation of use ofa body organ or rnembet; significant limitation of use of a body function or system; 
or a medkal\y detennined injury or impairrnentof a non-pennanent nature whtch prevents the injured 
person from performing substantially a.H of the materia} acts wbich constitutes such person1s usual and 
customary daily activities for not less than ninety days during the one hundred eighty days immediately 
following the occurrence of the injury or impainnerrt.." Insurance Law§ 5l02(d). 

On a motion for summary judgment, .. a defendant can establish that a plaintiffs injuries are not serious 
within the meaning of Insurance law§ 5 l 02(d) by submitting the affukniits or .affinnatfons of medical 
experts who examined the :plaintiff and conclude that no objective medical findings support the 
plaintiffs daim.'t Grossman v. Wright. 268 A.D.2d 79, 83-84 (2d Dep't 2000). Once the defendant 
meets its prima fade burden. ''the !,urilen shifts to the plaintiff to come forward with evidence to 
overcome the defendant's submissjons. by demonstrating a triable issue of fact that a serious injury \.Va.S 

sustained within the meaning of the Insurance Law ... The plaintiff in su-ch a situation must present 
obj e:ctj ve: evidence of the injury.'~ Id. 

Here. defendants establisl1ed, through Dr. Kir.mis)s report. that plaintiff .cHd not suffer a "permanent 
loss ()fuse of a body organ, member function or system." To qualify under this provision of the 
Insurance Law, the "pennanent loss of' use•• must be total. Oberly v. Bangs Ambulance Inc_, 96 N. Y .2d 
.295, 298 {Ct. of Ap. 2001). The. burden shifted to plaintiff. who fai\ed to show. through medical 
evidence or testimony, that she suffered. the total loss of a body organ. member function, or S)'stem. 

Defendants also established~ through the transcript of the plaintiffs deposition testimony. that plaintlff 
missed only a few days of work following the a.ce:ident and. therefore, he did not sustain a serious 
tnjury uncler du;: 90/ 180-da.y category of }nsumnce Law § 51 02( d}. See John \.i _ Lin.den~ 124 A. D .3 d 
598, 599 (2d Dep't 2015)~ see al.yo Marin v. Jeni, 108 A.D.3d 656~ 657 (2d Dep't 2013). In response, 
plaintiff failed to show a "medically determined" injury wh.ich prevented her from eugaging irr her 
usual acti \' We-s of daiJy Jjyjng., as required by Insurance Law § 5102( d). 

However. defendants fai(ed to establish that they a:re entitled ro summary judgment under the 
••permanent consequential limitation~ and "significant limitation" sections <>f the Insurance Law. 
Where a plaintiff ~uffers. a loss of range of motion of 30% or more in the lumbar spine or cerv ica1 
spine. a triable issue- -of fact e-xisrs as to whether a pJaintiff suffered a ~•serious injury" within the 
meaning oflnsurance Law§ 5102(d). Adetunji v. U-Haul Co. of Wisconsin, 250 A.D.2d 483,483 (15l 
Dep't l 998)~ see Q/so Ramirez v. L~T. & L. Enter., me .. l89 A.D.3d l,5"36, l637 (2d Dep'f 2020) 
{holding that restrictions up to 33% in the plaintiff's cervical spine, and up to 27% in the plain6ff s left 
shoulder, created an l$ue of fact as to whether the plaintiff sustained serious iajuries under the 
significant limitation of use category). 

The portion of Dr. Kipnis's report addressing plaintifffs range of motion, supra., cannot be considered 
a.s ~t fai Jed to identify the objective tests that were utilized to measure plaintiff's range of' motion. Cho 
v. Demelo, 175 A.D.3d 1235, 1237 (2d Dep't 2019). However, even if the coun did consider th.is 
portion of the report. lt estabtishes that plaintiff sulrered a 57.l % loss in the forward tlexjon of rhe 
lumbar spine. a 33.33% loss in the left lateral bending of the lumber sp\ne, a 33.33% loss in the right 
lateral bending of the lumbar spine, and a 40. 0% loss the extension of her cervical spine. These 
measurements support a finding that p1a1ntiff suffered a "serfous jnjur,f' under the l nsurance Law. 
Adetunji. 250 A.D.2d 483; see also Rami)+U, 189 A.D.3d 1636. 1637. 

Dr. Uguori e.u.mined plaintiff and measured her tange of moti()n using an inclinometer, which is an 
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objective and quantified method used to measure range of motion. See Ckliga, 56 A.D.3d 518. S20. 
Dr. LiguorP s report cm ly addresses the lumbar spine flex1on-ex.1ension~ but shows that plaintiff suffered 
a 45% loss af exreriskm ln her lumbar spine ("Jumbar spine in flex.ion-extension - extension to 50°. 
normal 90cm). While Dr. Kipnis opined that plaintiff .. h.u no current causaHy telated functional 
impainnent to the cervical or lumbar spfne," Dr. Liguori concluded that plaintiffs fojurks a.re 
penmme.n! and c.asu.alJy related to the m(.}tor vehicle &ecident. Dr. Liguori's report documenting 
plainti fr s permanent, casually related loss of range of motion of 45% is sufficient tci create a question 
of fact as to whether p!aintiff suffered a ~~rmarrent consequential J;mit.ation'1 and ''significant 
Jirnjtation"' under the Insurance Law. See Adetun}i~ 250 A.D.2d 483~ see also Rarntrez, l 89 A.D.3d 
1636. 1637. 

FinaUy, since defendants failed to establish, primafade, that they are entitled to summary judgment 
under the '"'permanent consequential limitation" and ••sig[l.ifi.cant limitation'~ categories~ tlle burden 
never shi fied ro the pJaimitr to- address .any gaps ;n her treatment. See Confredo v. Moore, 210 A .D .3d 
1050, 1050--51 (2d Dep't 2022). 

8."1Sed on the foregoing'" jr is 

ORDERED thar defendants·• motion for -summary judgment is CRANTED with respect to 
plaintifrs claims under the permanent loss of use category and the 90/180-day category of lnsurance 
Law § 5 l 02(d). and these causes of action are dismis.sed; and it i:!. further 

ORDERED that defendants' motion for summary judgment is DENIED with respect to 
plaintiff's claims under a permanent consequential ]imitation of use categcry and the stgniflcant 
limitation of use- category of lnsuranr--e L.aw § 5 J 02( d). 

This constitutes the decision and order of the Court. 

ENTER 
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