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Upon the foregoing papers, the motion of Defendants Robert Silverman, M.D. and Long 
Island Jewish Medical Center (Mot. Seq; 001) pursuant to CPLR 3212 for surnmaryjudgment 
dismissing the complaint insofar as asserted against them, the motion of Defendant Evan 
.Schwarzwald, D.O.(Mot. Seq. 002)pursuant to CPLR 32l2for sununary judgment dismissing the 
complaint insofar as asserted against him, and the motion of DefeildantProhealth Care Associates 
LLP, s/h/a Prohealth Car~ ("Prohealth';) (Mot. Seq. 003) pursuant to CPLR 3212 for suhtrhary 
judgmentdismissing the complaint insofar as asserted.against it, are consolidated for disposition and 
detennined as set forth hereinafter. 

Background and facts 

· Marco Gonzalez (hereinafter "the decedent") began treating with Defendant DL Evan 
Schwarzwald ("Dr. Sch warzwald'1), a cardiologist and internist, on September 28, 2015 (NYSCEF 
Doc. Nos. 47; 64). The decedent's history was significant for,interalia, hypertension, which was 
being treated withLisinopril. Dr. SchWarzwald continued to treat the decedent until the time of the 
decedent's death. 

On October 23, 2018, the decedent wentto Dr. Schwarzwald for ail annual physical, and 
made no complaints at that.time. His blood pressure and EKG .. were within normal.limits. Dr. 
Schwarzwald noted thatthe decedent exercised/stretched 5 times per week. Plaintiff Carol Gonzalez 
("Plaintiff") testified thaUhe decedent walked for exercise every other day fat approximately an hour 
and would do stretching exercises and use weights (NYSCEF Doc. No. 44, pages 54-55). 

On December 28; 2018, at 9:58 a.m,, the decedent called Dr. Schwarzwald's office and 
infotmed a staff member that he had a "a heart bum foel in the morning for the past week," and he 
wasnot sure what it was. At 10:38 a.m., the decedenttoldastaffmernberthat he was having chest 
pressure/slightfightness that started arourtd 4 a.m. accompanied bymild shortness of breath forthe 
last two weeks. He denied dizziness or other symptoms, and stated it felt like "'heartburn'' that went 
away later each morning. The staff member advised the decedent to go to the Emergency Room 
('"ER") at Defendant LongJsland Jewish Medical Center. ("LIJ"). 

At 11 :42 a.rn. on December 28, 2018, the decedent presented to the ER at LIJ with 
complaints of two weeks ofinterrnittent burning chest pain in the mornings, which was more intense 
that day with pain radiating to the left side .of his chest and shortness of breath, which was relieved 
upon sitting llpright. The decedent's past medical history was noted to be significant for hypertension, 
deep vein thrombosis, pulmonary· embolism,. coronary artery disease/right carotid endarterectomy 
in May 201 7, traumatic splenectomy •. and prostate cane.er. His vital signs at triage were blood 
pressure of 139/59, heart fate of 67, respirations of 16. 
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Physician Assistant Mary Gorey ("PA Gorey") took a history from the decedent and 
examined him (NYSCEFDoc.No. 43). PA Gorey treated the decedent in the ER in conjunction with 
attendingphysician Defendant Dr. Robert Silverman("Dr. Silverman'} The decedenttold PA Gorey 
that he would wake up al around 4 :00 a.m. each mo.ming for the last two weeks with sharp chest pain 
that l'1Sted one minute. He told PA Gorey he was able to complete his exercise routine; which 
included push-Ups, without chestpain. PA Gorey noted that the decedentdenied dizziness, shortness 
of breath, diaphoresis, ot syncope. On cardiac exam, the decedent had a nonnal rate, and regular 
rhythm was present with no tnurinurs, rubs, or gallops. Breath sounds were clear and equal 
bilaterally. An EKG done at I :4 7 p.m. showed normal sinus rhythm. Troponin was drawn at 12:50 
p.m. The result was 17, which fell irt the "indetertninate" range, so the test was repeated. The result 
ofthe second test was also 1 7, which, according to PA Gorey ,indicated there were no acute changes, 
meaning it did not appear the decedent was havjng an acute cardiac event, such as a heart attack 
(NYSCEF Doc. No. 46, page 46).While in the ER, the• decedent was continuously placed on a 
cardiac monitor, which found no evidence of an arrhythmia (NYSCEFDoc. No. 43, page 75). 

Dr; Silverman's shift ended at 4:00 p.m., so he was notpreserit when the decedent was 
discharged. Dr. Silverman's differential diagnosis .included acute cardiac syndrome, atypical chest 
pain not related to myocardial ischemia, and gastrointestinal pain; PA Gorey noted at 5 :30 p.m. that 
the decedentfeltwellanddenied any chest pain or shortness· of breath. An EK Grepeated at 5:40 was 
normal .. PA Gorey spoke to a doctor at Prohealth,. who indicated it was. "ok'? to discharge the 
decedent from LU. PA Gorey reviewed the d.ischargeinstructionsand results with the decedent. The 
final impression noted was chest pain. The plan was for the decedentto follow up with his primary 
doctor/cardiologist.in one to two days, as well as for an outpatient.stress test to be conducted.The 
decedent.was instructed to return to the ER for any persistent/worsening or new symptoms, chest 
· pain, shortness of breath, palpitations, dizziness or· any concerning symptoms. The decedent was 
discharged from LIJat 6: l 8prn, 

Plaintiff testified that aftet the December 28, 2018 ER visit, the decedehtcontinued his daily 
walks and exercises, and his nightly complaints continued through the time he next saw Dr ... 
Schwarzwaldinhis office, although each episode lasted a littlefonger{NYSCEF Doc. No. 44, pages 
74-75). 

On January 2, 2019, the decedent presented to Dr. Schwarzwald and indicated he had been 
experiencing chest paiii,.rated.asa5/10, whicl,1 occurredbetwe~n4 a;111 .• ancl 6.a.m. eve:ry day since. 
the beginning of December; lasting J.;2 minutes~ and which was relieved upon standing and moving 
around. His cardiac and hmg exam were. within normal limits, An. EKG had non-specific•·st 
changes; A venous duplex · revealed no deep vein thrombosis in either lower extl:e111ity. Dr; 
Schwarzwald testined that his. examination was .essentially the same a:s his prior examinations .and 
he did not believe· the• decedent h1:1.<:l . an arrhythmia at that tii:ne .. A stress · test was performed on 
j anuary 9, 20191 arid according to Dr. SchwarzWalcithe results were "Excellent., N orma:l. ,, The stteS$ 
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test revealed ilo evidence of myocardial injury or ischemia atthe level of exercise achieved. Dr. 
Schwarzwald testified that the fact that the symptoms only occurred at night when 1 ying down was 
more suggestive ofa gastrointestinal cause than a cardiac cause; 

The decedent ren.trned to See Dr. Schwarzwald on January 14, 2019. The same history was 
noted, as were the complaints of chest pain or discomfort. The decedent indicated that the pain 
subsided ifhe took deep breaths. Dr. Schwarzwald testifieclthat the EKG and physical exam were 
unchanged from prior visits. Dr. Schwarzwaldnoted that the decedent's symptoms were atypical for 
ischemic. heart disease, noting that he had had a normal Stress test and normal lower .extremity 
venous doppler. The plan was for the decedent to have a CT angiogram, be referred to · a 
gastroertterologist, andto take activated charcoal. The decedent was to return. in two weeks to discuss 
the test results. br. Schwarzwald 's impression was that the symptoms were atypical, butnot cardiac 
in nature. He did .not consider an arrhythmia and did not consider ordering a heart monitor atthat 
time. 

On January 18, 2019, at 2:23 a.m., the decedent was brought in to LIJ by EMS in cardiac 
arrest after Plaintiff found him face down 011 the floor of their bedroom. Attempts to resuscitate the 
decedent were unsuccessful, and the decedent was pronounced dead at 2:59 a.m. An autopsy 
revealed that the decedent "probably experienced a cardiac arrhythmia arising in his enlarged heart, 
which ill tum reflected fong.,standing systemic hypertension." The cause of death was listed as 
''probable cardiac arrhythmia, due to, . or as a consequence of cardiomegaly with myocardial 
hypertrophy and fibrosis, due to, or as a consequence.of hypertensive cardiovascular disease," 

On October 13; 2020, Plaintiff, individually and as executor of the decedent's estate, 
.commenced this action to recover damages formedical malpractice and wrongful death against Dr. 
Silverman~ LIJ ( togetherthe "LIJ defendants''), Dr. Schwarzwald, and Prohealth (NYSCEF Doc. No. 
1). ' ' 

The instant motions 

It is well established that summary judgment may only be granted when it is clear that no 
triable issue of fact exists (see Alvarez v Prospect Hosp., 68 NY2d 3 20 [ 198 61). A party seeking 
summary judgrnentbears the initial burden ofdemonstratingits entitlement to judgment as a matter 
of law by .,submitting evidentiary proof in admissible. form (see Zuckerman v City ofNew York, 49 
NY2d557 [1980)). 

"The essential elements ofinedical malpr~ctice are ( 1) adeviation.or departure from accepted 
medical practice, artd (2) evidence that Stich departure was a proximate cause of injury" ( Kim v N 
Shore Long Is. Jewish Health Sys., Inc;, 202 AD3d 653; 655 [2d D.ept 2022] [internal quotation 
marks omitted]; see Hayden v Gordon; 91 AD3d 819, 820 [2d Dept.2012]). "On a motion for 
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summaryjudgrn:ent disini~sing a cause of action alleging medical malpractice; the defendantbears 
the initial burden of establishing that there was no departure from good al)d ac~epted medical 
practi_ce or that. aµy alleged-departure did not proximately cause the·plaintif:Ps ·injuries" ( Carradice 
v Jamaica Hosp. Med. Ctr .. , 198" AD3d ·863 [2d Dept 2021 ]; see Mendoza v Maimonides Med. Ctr,, 
203AD3d 715 [2d Dept 20221) .. Ortcea defendant.has made such a showing~ t,h~ burde11 shift~to the 
plaintiff to clem_onstrate the existen~e of a triable issue of fact, but.onlyasto-·th.e elements on which 
the defendant met the prima facie burden (see Kim v N. Shore Long Is. Jewish Health Sys;, Inc., 202 
AD3d· at 655;_ Dixon v Chang; 163 AD3:d 525, 52.7 [2d·::Oept 2018]). "Gen~ral and conclusory 
allegations ·of medical malpractice; ... unsupported .by competent evidence- tending to .establish. the 
essential elements of medical malpractice, are insufficient to ciefeata defendantphysician's suminazy 
judgment motion" (Myers v Ferrara, _56 AD3d 78~ 8.4 (2d Dept 2008]; see Kirn v N.. Sh.ore Long Is. 
Jewish H.ealth Sys.; Inc., ·202 AD3d· at 65.5). "-'In ordetnotto be considered speculative or condusofy, 
expert opinions in opposition should address specific assertions made by the movant's experts, 
setting forth an explanation of th¢ teasoning·_and relying on.specifically cited. evidence in-the record'' 
(Tsitr1n v.New York Community.Hosp.; 1.54 AD3d994, 996 [internal quotation marks omittedJ;see 
Jacob vFranklinHosp: Med. Ctr.~ J88AD3d 838,840 (2dDept2020], affd, 36NY3d 1102 [2021]). 

· The LIJ defendants' motion 

The LIJ defendants move forsummaiy judgnientdi$niissing the complaint insofar as assen:ed 
-against them, contending--that the .care and treatment rendered by them· oh December 28,2018 was 
within the standards of good and accepted medical practice and did not proximateiy cause the 
decedent's death on January 18,-2019. In opposition;. Plaintiffcontends-that th_c LIJdefencJants failed 
to establish thekprima facie entitlement to summaryjudgnient, since~ inter alia, _ the affinnations"of 
the LIJ defendants' experts suqmitted in sqpport of their motion ~e conclusoty. Plaintiff further 
contends· that in=any event;·-she has-raised triable is$ues of fact _through the afn,rmatio~ of her expert, 
which requires a denial of the LlJ defendants' motion. 

In the Bi1I -qf Particu1ars,,Plaintiff alleges tlu,1.t the LIJ .defendants w.ete neg1igertt,.inter alia, 
irt failing to: f 6rmulate a differential diagnosis;· promptly and properly diagnose t~e decedent's 
condition; diagnose an arrhythmia; order continuous cardiac monitoring; properly document the 
decedeii_t' s;chart;. admit:t4~ decederi,t; perfqnr.i car4iac-testing; promptly obtain consultations; monitor 
the decedent's condition; prevent exacerbat1oi1 of the .decedent's condition; recognize the 
significance of the decedent's blood work; and order serial cardiac markers. 

In support of their motion, the LIJ defendants have submitted, inter alia, transcripts of the 
depq~ition testimony of Dr; Silverman.and PA Gorey, the medical records from LIJand Prohealth, 
and affinriations ofbr. Robert Meyer, . .an emergency derfartrnen.t attending who is ·bpard certitiedin_ 
emergency medicine (NYSCEF Doc. No. 48), and Dr; Malcoim "Phillips , ail attending cardiologist, 
who is board ce;,:rtified in internal l}ledicine ~d cardiQYc1$Cular diseases (NYSCEF Doc ... No. 48). 
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Dr. Meyer and Dr. Phillips, having reviewed the pertinent records and legal documents in the 
case; opine to. a reasonable degree of meclical · certainty, that all :of tlte car~ rendered by the. LIJ 
defenda.J.J.ts_ wa~ in acoordance with the standards of good arid ttccepted medica1 ·practice:and d_ic;I not 
cause or contribute to t4e decedent's death. According to Dr. Meyer and Dr. Phillips, the ER staff 
obtained a thorough and properhistoty fr.om, the deced~nt,_performed a proper physical. examination, 
which w~s essentiallynonnal, ordered and performed all proper and indicated diagpo_stic testing, and 
properly acted \lJ)Oh all.of the infonnationobtained. 

Both Dr. Meyer and Dr. Phillips personally'reviewedthe EKG$ performed atthe hospital and 
it was their opinion that_ the results were normal and not ind1.cative. of arrhythmia or imminent .risk 
ofsudden cardiac :death. Moreovet,in accordance· vvitJ;i the st.µ1dard Qfcare, PA Gorey-repeatr::d the 
troponin to evaluate for any concerning trends. in the results and confirmed that ther~ were no 
dynamic changes and appropriately ruled out acute cardiac syndrome. It was.Dr. Meyer's and Dr. 
Phillips·' opinion ·that the ·troponin results were not indicative of increased .risk for sudden carq.jac 
death·"in ligbtofthe fact thatthe patient was·.pain free and the· EKG-did notshow signs ofischemia. 

According to Dr .. Phillips,_ there was.no rea$on or basis.for the.ER personnel or Or; Silverman 
to suspect that the decedent was af tisk for arrhythmia or ·sudden cardiac death based upon his 
presentation or findings on December 28, 2018, and he was properly discharged with appropriate 
follow up in ·piace. It was furth(;}r Dr. PhiHips'· ·opinion that given the. 4eced(:nt's presenting 
·complaintsof:chest pain and shortness ofbteath and the absence of evidence of congestive heart. 
failure:,, i;hythm problems, ischemia,. myocardialinfarction, dizziness, palpitations, ot syncope, the 
decedent.was not-at iiliminentrisk_ for arrhythmia or-sudde~ C@I'<iiac death and, th_erefore, coulcl_ safely 
be discharged. Dr. Phill'ips noted :that at the decedent's last visit with Dr~ Schwarzwald_ on October 
23, 2018, there were no risk factors or warning signs of arrhythmia and his condition was, stable. 

·n was further Dr. Meyer''s and .Dr. Phillips' opinion that it was irt accordance with the 
standard of good and ace;eptedmedicalpracticetodis_charge the decedent ~er co:qsµltation w_iili his 
carcliol_ogist?s office and with a proper discharge plan and irtsttuctioris·-fot follow up with that doctor 
in place, given thatthe decedent had no complaints, was feeling well, and his. EKGs, which :were 
obtained at appropriate intervals, were no:nnal and showed nothing that would lead to a suspicio11 
for arrhythmiEi or hnmig.~ntrisk.of sudden cardiac cleath. Ii was their opiriion.ihat there-were no tests 
that needed to be ordered to be done while the decedent was a patient iii the ER prior to discharging 
hin:i, thatwere not cl.one based upon his _presentation, 

Dt. Meyer's and Dr. Phillips' also opined, within a reasonable degree of111edical certainty, 
that the de.ci_sion to iiischarge the decedent to the car~ of his private physician was entirely proper 
arid ·didtiofcalise the _deced¢nt.' s death.Accor_ding,to Dr_. Phillips ang. Dr; Meyers, the timely follow 
up that was -'inplace priot to. the decedent's· d1schatge,. obviated. the. need for his admission to the 
hospital, which would have been to co11duct a stress test. Tht!re was no medical r~ason to keep the 
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decedent in the hospital for that test, which coulcl. easily,.safely, and appropriately be done in the 
private· doctor's office, and which was do:he shortly after he left: LIJ. 

Given the length of time ihat passed from the time pf the ER visit to the time of death, it. was 
Dr. PhHlips' and Dr. Meyers' opinion within a reasonable .degree. of medical certai11ty th~(the 
:decisio~ to diS.charge the .decedent.from the ER on December 28~ .. .2018, did·notcause his ·death. 
Admission to LIJ for a stress ~est would have yielded the same restilts as the January9, 2019 stress 
test dorte. by Dr, SchwatZVfald, and would not hav~ .. revealed anytliing that would have,changed. the 
outcome in this .case. · 

Moreover,,. Dr. Meyer ·opined that the deced.ent was properly··9n ·contim,10us c~diac 
monitoring in the ER prior to being dfacbarged and no arrhydmiia was observed, Given that 
appropriate and timely follow up was confirmed. to have been in/place prfor to discharging the 
decedent, Dr;· Meyer opined that there was. no need for the· decedeI).t io be seen. by a cardiologi$t. in 
the hosp1tal prior to discharge and he was saf~ to be. :discharged to the.·care of his private cardiologist 
atthattime. Moreover,hased upon the length of time that.passed between the ERvisitand the 
.decedent's dea~ as well.as the test:i"esu:lts obtainecl 1:,y Dr. Scbwarzw;i.ld attl.ie• follow up visits,. and 
the <J.Utopsy findings, it was Dr. Meyer's opinion, within a.reasonabie degree of medical certaincy, 
that if the decedent had been admitted to LIJ on December 28, 2018, for testing, the results would 
not have revealed: an imminent risk of sudden cardiac death and he would have· been.released to the 
·care oi}tis private doctor. A such; it was Dr. Meyer's opini~n that:the·decision to di~charge the 
decedent did not cause his death. 

Contrary to Piaintiff s contention, the affinnatidns of Dr. Meyer and Dr, Phillips did not 
ignore reports of the decedent's complaint$ of chest pain documented irt the medical chart. Dr. 
Silverman arid PA Gorey :both testified tlµtt the complaints o.f chest 1,ajn. docl)mented fa .the niedical 
chartdid not mean that the. decedent was experiencing chest pain at thatmoment, buCrather that the 
decedent indicated he had a cQmplaint of chestpairi at SOIQ.e pp int in t4ne (N)'SCEF Doc. Nos. 45, 
page42,.43; 46, page 28) .. · fo adciltion, the affinna(io~s ofDr; Meyer,and Dr. :phiIIips addressed the 
allegatfons, as set forth in the b~ll of particulars, ·that ihe LIJ defendants failed to consult a 
cardiologist and to admit the decedent(see Baca/an v St. Vincents Catholic Med. Centers of New 
York, 179 AD3d.989, 992 [2dDept 20201), Throµgh their submi~~ip~s, the LU defendaritfhave 
established that they did not depart from:accepted medical practice and that the care and treatment 
· they rendered was not a proximate cause of the decedent's injuries ( see Mendoza v Maimonides Med. 
Ctr.; 203 AD3d at 7.15). 

"Where a def~ndant meets it.s pr:ima facie bl,lfden as to both elements of ~ medical 
malpractice act1on, 'the burden shift~ to· the plaintiff to rebufthe.defenclant's showi11g by ri\ising ~ 
triable issue of fact as to both the departure element and the.causation eiemenf"' (Lamalfa v New 

-7-

[* 7]



FILED: NASSAU COUNTY CLERK 11/03/2023 05:10 PM INDEX NO. 611165/2020

NYSCEF DOC. NO. 119 RECEIVED NYSCEF: 11/02/2023

8 of 11

NYSCEF DOC. NO. 119 

GONZALEZ v. SILVERMAN 
Index No.: 611165-2◊ 

INDEX NO. 611165/2020 

RECEIVED NYSCEF: 11/02/2023 

York Methodist Hosp., 202 AD3d665, 665-666 [2d Dept 2022], quotingStukas v Streif er, 83 AD3d 
18, 25 [2011]). 

In opposition, Plaintiff submits the affirmation of a New York State licensed physician, board 
certified in internal• medicine and sub-certified in cardiovascular disease, whose name has been . . . . 

redacted (NYSCEF Doc. No. l 08). It was the expert's opinion, within a reasonable degree of medical 
certainty, that the decedent should have been admitted to LIJ,a cardiac consult should have been 
ordered; and a workup · should have been performed for coronary artery disease and a potential 
arrhythmia. According to the expert, if the decedent had been admitted, he would have undergone 
a stress test promptly and have been placed on continuous cardiac monitoring. While the stress test 
would not have revealed coronary artery disease, it was the expert's opinion; with a reasonable 
degree of Illedicaj certainty, that continuous cardiac monitoring would have revealed an arrhythmia 
which could have heeil treated with surgical intervention and the placement ofa defibrillator .. Even 
if this opinion can be considered sUfficient to raise a triable issue of fact as to whether it was a 
departure · for the. LIJ defendants to discharge the decedent on December 28; 2018, the expert's 
affirmation fails to raise a triable issue of fact as to causation. With respec.tto causation, the expert 
states: "[t]he failure to perform a proper workup was a departure.from good and accepted 111edical 
practice .. Thatfailurewas a causeof[the decedent's] continued complaints and ultimate passing on 
January 18, 2019 ." The expert's opinion is conclusory, speculative, and unsupported by competent 
evidence tending to establish proximate causation (seeNisevich vShorefront Ctr:for Rehabilitation 
andNur~ingCare, 216 AD3d 981,983 [2d Dept 2023]; see also Palazzolo v Green~ 189 AD3d 
1056, 1059 [2dDept 2020] [plaintiff failed to raise a triable issue of fact as to proximate c.ausation 
because the cortclusoty and speculative opinion of the plaintiff's expert failed to exph1in how 
stppping antiplatelettherapy proximately caused the decedertt'sinjUries]), since he or she fails to 
explain how the LIJ defendants discharge ofthe decedent on December 2 8, 2◊J 8, with instructions 
for the decedent to follow up with his private cardiologist for further testing; within pne to two days 
proximately caused the decedent's death on January J 8, 2019. 

Accordingly, Plaintiff has failed to rebut the LIJdefendants' primafacie showing. 

Furthermore, dismissal of the ditect claims of medical malpractice and wrongful death 
mandates dismissal ofthe derivative caµse of action (see ·wijesinghe v Buena VidaCorp;2J O AD3d 
824, 826 [2d Dept 2022]). 

Dr. Schwarzwald' s and Prohealth's motions 

Dr. Schwarzwald moves for summary j udgmentdismissing the complaint insofar as asserted.· 
against him contending that all of the tare and treatment rendered by him was entirely appropriate 
under the circumstances and that no action or inaction on his pattwas the proximate cause ofthe 
injuries alleged. Prnhealth separately moves for summaryjudgment arguing that there are no direct 
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allegations of negligence against it, only vicarious liability based on its employment of Dr. 
Schwarzwald. Plaintiff opposes both motions, contending· that Dr. Schwarzwald's failure to 
formulate a differential diagnosis for the decedent on January 2, 2019, allowed his arrltythmia to 
remain undiagnosed. · 

In the ·Bill of Particulars, Plaintiff contends that Dr. Schwarzwald and P:toheahh were 
negligent, inter alia, in failing to determine the cause of plaintiffs chest pain; in failing to order 
cardiac monitoring; in failing to perform an echocardiogram; in failing to promptly obtain 
consultations; in negligently interpreting the tests and procedures performed; and in failing to rule 
out an arrhythmia. 

In support of their 111otions,Dr; Schwarzwald and Prohealth submit, inter alia, the affirmation 
ofDr. Stanley Schneller, aboard certified cardiologist (NYSCEF Doc.No.54), Dr. Schneller, having 
reviewed the pertinent records and legal documents in the case, opines to a reasonable degree of 
medical certainty, that the decedent died ofsudden cardiac death thatcould not have been predicted 
orprevertted. According to Dr. Schneller, it was likely that the decedent's first arrhythmia: was a fatal 
arrhythmia. The decedent had no signs or symptoms of arrhythmia, such as palpitations, dizziness; 
and syncope; prior to his death. - -

Dr; Schneller opined that on each and every office. visit, Dr. Schwarzwc1ld appropriately 
examined the patient, took an appropriate medical history, appropriately and timely ordered lab 
work, cardiac and radiological testing, and medications, ordered appropriate consultations when 
indicated, and appropriately evaluated and treated the decedent. Dr. Schneller noted that on the 
nuclear stress test on January 9, 20J9, the decedent was able to do 11 minutes, with a maximwn 
heart rate of 13 8. There was no evidence ofarrhythll1ia during this testing, and the very purpose of 
th€!: study is to stress the heart cllld evaluate the response. According to Dr. Schneller, the decedent 
passed the stress test with "flying colors." In addition; every time the. decedent was on a cardiac 
monitor or had an EKG done, there was no evidence ofan arrhythmia. Dr; Schneller opined that nQ 
further cardiac monitoring was indicated and would not have prevented the sudden cardiac death in 
this case, and nofurther cardiac testing was indicated based uponthe complaints made by the patient 
and theres4lts of the extensive cardiac work~up performed. Based upon the studies performed, there 
was no reason to suspect an imminent cardiac death. There was no structural disease found, no 
coronary artery disease found, and after a normal nuclear stress test, sudden arrhythmic death would 
not be predicted. 

Dr: Schneller further noted that arrhythmia was not diagnosed on autopsy,The report 
indicated •~probably arrhythmia,,, because arrhythmia cannot be diagnosed on an autopsy. The. 
autopsy reportfoundno evidence of coronary artery disease. The only finding was the.left ventricular 
hypertrophy. This finding is very comtrion i.n patients with long-standing high blood, pressure and . . 
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there is no treatment for this ccmdition other thangood blood pressure control. According to Dr. 
Schneller, Dr. Schwarzwald appropriately treated the decedent's blood pressure. 

Dr. Schneller'saffirmationwasS:ufficienttodemonstrateDr.Schwarzwald'sandPrnhealth's 
prima facie entitlementtojudgment as a matter oflaw{see Valenti v Gadomski, 203 AD3d 783 (2d 
Dept 2022]; NS. v Freedman, 198 AD3d 702,703 [2d Dept2021]}. . . 

In opposition, Plaintiff hasraised triable issues offact through the affirmation of a New York 
State licensed physician, board certified in internal medicine and sub-certified in cardiovascular 
disease (NYSCEF Doc; No. 111), who opined, based upon his or her review of, inter alia, the 
decedent's medical records, that given the decedent's complaints and his· history of longstanding 
hypertertsionand known left ventricularhypertrophy, an arrhythmia should have been included in 
Dr. Schwarzwald' s differential· diagnosis on January 2, 2019 (see Kielb v E.ascara, 217 AD3d. 7 56, 
757 [2d Dept 2023]). According to the expert, with that diagnosis in the differential, a Holter 
monitor should have been given tothe decedent on January 2, 2019, and it was the expert's: opinion 
with a reasonable degree of medical certainty that the arrhythmia would have been diagnosed within 
a matter of days, even beforeJhe stress test was conducted on January 9, 2019; Had the diagnosis 
been made, the decedent would have been referred for a defibrillator and had a· defibrillator been 
implanted,.it would have prevented the decedent's cardiac arrest and death on January 18,2019. 

''Summary judgment is.not appropriate in a medical malpractice action where the:parties 
adduce conflicting medical expert opinions. Such credi bilityissues can only bt resolved by a jury" 
(Feinberg "V Feit,23 AD3d 517, 519 (2d Dept 2019] [citation omitted]). Here, Plaintiffs expert 
disagreed with Dr. Schneller's opinion that the arrhythmia could not have been predicted or 
prevented, given that the complaints which lead the decedent to seek treatment at LU, as well as with 
Dr. Schwarzwald, i.e., chest pain and shortness of breath, were signs of arrhythmia. The expert 
further disagreed that an arrhythmia. would present with medical complaints such as palpitations, 
dizziness, and syncope,. since symptoms vazywidely aiid the absence of these symptorns did not rule 
out an arrhythmia. Moreover, the fact that the EKG and stress test did not demonstrate arrhythmia 
did notrule it out since they were only conducted for brief periods oftime and it might not be found 
in tbat short time span. Furthermore, the expert opined, the decedent was not monitored during the 
time of day when he wa:s experiencing symptoms.· "That the experts disagreedpresented a credibility 
battle between the parties' experts, and issues of credibility are properly left to a jUry for its 
resolution'' (Mehtvin v Ravi, 180 AD3d 661, 664 [2d Dept 2020] [internal quotation marks omitted]). 

As such, the·expert's affirmation was sufficient to raise triable issues of fact as to whether 
Dr. Schwarzwald and Prohealth departed from accepted stagdards of practice between January 2, 
2019~ and January 18, 2019, by foiling to order a Holter monitor, and whether this failure 
proximately caused the decedent's death (see Cox v Herzog, 192 AD3d 757, 759 [2d Dept 2021]; 
Hutchinsoliv New York City Health and Hosps. Corp., 172 AD3d 1037, 1040 [2d Dept 2019]). . . . 
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'to the extent the pleadii1gs can be read as asserting claims against Prohealth directly, 
Plaintiffconced~s that ~h!!is only asserting that Prohealth is vicariously liable for the actiom; of Dr. 
SchwatZ\Vald. By establishing tjl~ existence oftr:ia'ble issues of tact regarding the liability of Dr. 
Sdnvarz\vald, Plaintiff has also raised triable issues of fact regarding the vicarious liability of 
Prohealth (see Vichlenski 1.- Schwartz, 201. AD3d 773, 775 [2d Dept 20221). However, as Dr. 
Schwar:Zwald and Prohealth coutend, de~ite all¢ging in the bUl of particulars that malpractice 
occurred bet,veen 1fay 161 2017, and January 18, 2019, Plaintiff's expert on:ly alleges fftalpractice 
between January 2, 2019 J. and January l8t 2019. As such~ Plaintiff has abandoned any claims for 
malpractice occurring prk1r to January 2, 2019 (sf!e 114 Wh<>dbury Realty, LLC v 1 (} lJethpage Rd, 
LLC, 178 AD3d 757, 762 [2d Dept 2019]; Faith v To1st'l1 ofGoshen; 167 AD3d 986, 987 [2d Dept 
2018]). 

Accordingly,. it is 

ORDERED thatthe motion of Defendants RobertSHvennan, :M.D .. and Long ls land Jewish 
Medical Center for summary judgment dismissing the complaint insofar as asserted against them 
(.Mot. Seq; OOJJ is GRA1'1TED; and it isfurtber, 

ORDERED that the motion of Defendant Evru1 Sch\varzwald, D.(), for summary judgment 
dismissing the complaint ittsofar as asserted against him (1.\4ot;Seq. Q02) is GRANUDwith respect 
to allegations of medical malpractice occurring het~veen May 16, 2011; ru1d January l, 2019, andthe 
motion is other-,iv·ise DENIED; ru1d it is turther, 

ORnERED that the m(1tion of Defendmtt Pro health Care A.ssodates LLP; s/h/a Prohealth 
Care e•Proheahh'') for summary judgment dismissing the complaint insofar as asserted against it 
(Jfot. Seq .. 003) is GRANTED with: respectto altegatfonsofmedicallllalpractice occurrfog betw~en 
May 16, 2017, and January I, 2019, and iSDENJEi) with respect to claims ofvicrufous liability ft)r 
the conduct of Evan Schvvarzv.rald.D.O, bt:!tween January 2,. 20 I 9, lUld January 18, 2019. 

ORDERED that all applications not specifically addressed herein m·e IJENfE.[), 

NASSAU COUNTY 
COUNTY CLERK'S OFFICE 
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