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NEW YORK SUPREME COURT - COUNTY OF BRONX 

SUPREME COURT OF THE STA TE OF NEW YORK 
CO TY OF BRO X: PART 19A 
-------------------------------------------------------------------X 
DEYA IRA PUJOLS and KENNETH P. SIL VERMA , 
E Q. AS TR STEE A D SUCCESSOR f 1 TTEREST 
TO SA TIAGO RODRIGUEZ DEL CARME , 

Plaintiffs, 
- against -

ANDREW CORWTN, M.D. , WAQAR RASHID, 
M.D .. KODE £DEALE, M.D. , CARME SULTANA 
M.D ., JOH t KO LOS, M. D., and EW YORK CITY 
HEALTH & HOSPITALS CORPORATIO , 

De fendants 

--------------------------------------------------------------------X 

Index N2. 21048/2020£ 

Hon. ALICIA GEREZ, 
Acting Justice of the Supreme Court 

The following papers numbered 56 to 77 were read on these motions (Seq. No. 001) FOR 
PROTECTIVE ORDER noticed on Februarv 9, 2023 and duly submitted as Nos. on the 
Motion Calendar of -----
Sequence o. NYSC EF Doc . Nos . 

!Notice of Motion - Exhibits and Affidavits Annexed 56 - 69 

Cro s Mot ion - Exhibits and Affidavits Annexed 

Answering Affidavit and Exhibits, Memorandum of Law 70 -75 

Rep ly Affidavit 76 - 77 

The instant motion is decided in accordance with the annexed memorandum decision. 

Datedm2__?::, Hon. ~~~~:'.'....::::::____J_=:._:_~ ,L 

ALICIA GERE 

1. CHECK ONE .. .... ............. ... ....... .. ................. . □ CASE DISPOSED IN ITS ENTIRETY X CASE STILL ACT IVE 

2. MOTIO IS .. ......... .. ........ .. ..... ......... .. .......... .. □ GRANTED □ DE JED □ GRA TED IN PART □ OTH ER 

3. CHECK IF APPROPRIATE ....... ................ .. . □ SETTLE ORDER □ SUBMIT ORDER 

' 
I 

I 
I 

I 
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SUPR EME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX 
----------------------------------------------------------------------X 
DEY A IRA PUJOLS and KE ETH P. 
SILV ERMAN, ESQ. AS TRUSTEE AND 
SUCCESSOR IN INTEREST TO SANTIAGO 
RODRIGUEZ DEL CARMEN, 

Plaintiffs . 
- against -

ANDREW CORWI , M.D., WAQA RUN RASHID, 
M.D. , KODE EDEALE, M.D., CARMEN 
SUL TANA, M.D. , JOH KOULOS , M.D., and NEW 
YORK CITY HEAL TH & HOSPITALS 
CORPORA TIO 

Defendants 

----------------------------------------------------------------------X 

HON. ALICIA GEREZ 

DECISION and ORDER 
Index No. 21048/2020£ 

Defendants move for a protective order pursuant to CPL R § 3103(a). and to vacate the 

December 1, 2022 , Compliance Conference Order of this Court pursuant to CPLR . 501 5(a)(4). 

Upon review of the papers, together with the opposition submitted thereto ; review of the Court file : 

and upon due deliberation, the motion is decided as follows. 

FACTS OF THE CASE 

On or about ovember 19, 20 18, plaintiff allegedly suffered injuries to her right uterine anery. 

left upper and lower extremities, and to her vagina as a result of childbirth via cesarean section 

(hereinafter "C-Section") and bilateral tubal ligation performed by defendants. 

This medical malpractice action commenced on January 22, 2020, with the filing of the 

Summons and Complaint. Upon completion of the depositions, plaintiff erved post-deposition 

demands. Defendants responded to those demands on or about September 30. 2022. In an October 

2022 good faith letter, plaintiffs counsel objected to defendants ' responses and requested defendants 

withdraw their obj ctions. After parties failed to address the situation on their own, a pre-motion 
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conference was held before this Court. A Compliance Conference Order was generated from the 

December I , 2022, conference and uploaded to YSCEF on December 14, 2022, which ordered 

de fendants to provi de certain items of discovery and for the ote of Issue to be filed . 

Defendants now move for a protective order pursuant to CPLR § 3103(a) and seek to vacate 

the December I, 2022, Compliance Conference Order pursuant to CPLR § 5015(a )(4) . 

ANALYSIS 

CPLR § 31 0l(a) requires "full disclosure of all matter material and necessary in the 

prosecution or defense of an action. " "Material and necessary" should be construed liberally by the 

trial courts, who have broad discretion to determine \.\het her the discovery sought fi ts wi th in these 

two words (Forman v Henkin, 30 Y3d 656, 66 l [201 8]: A lien " Crowell-Collier Pub!. Co .. 21 Y2d 

403 406 [ I 968] ; Liberty Petroleum Realty, LLC v Gulf Oil, L. P. , 164 AD3d 401 , 403 [ I st Dept 

20 18]). 

Even with broad discretion , though, the tri al courts do not have unlimited discreti on, nor does 

it mean that al l di sclosure is mandated. One party's need for di scovery must be weighed again t any 

special burden to the opposing party (MP. by Fabiana P. v Jewish Bd. of Fam. & Children's Sen•s .. 

2 11 AD3d 584 [1st Dept 2022]) . 

A protective order is a tool used to limit certain di covery from being disclosed or exchanged. 

Pur uant to CPLR § 3103(a), the court may issue a protective order denying disclosure to prevent 

'·unreasonable annoyance, expense, embarrassment, disadvantage, or other prejudice.'· The party 

seeking the protective order has the burden to demonstrate that the discovery is either irrelevant or 

that it will not lead to legitimate discovery (Liberty, 164 AD3d at 403 ; Rosen v MHM Realty. LLC. 

166 AD3D 428 [ I st Dept 20 I 8]). If met , the burden then shifts to the party seeking the discovery to 

demonstrate that sa id items are material and necessary for the action (Lib erty, 164 AD3d at 403 ). 

2 
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Here, defendants are seeking a protective order fo r the discovery they were directed to produce 

in the December 1, 2022, Compliance Conference Order (Gerez, J. [December 1, 2022]). Defendants 

must first meet the burden to deny disc losure before pl ainti ff has the burden to demonstrate that the 

discovery is material and necessary. 

Table of Contents fo r the OB-GYN Resident Manual 

Item number I of the December l , 2022, Compliance Conference Order directs defendant to 

.. provide the Table of Contents of the OBGYN Resident manual from the appropriate period: · 

Defendants argue that they have provided sufficient documentation to the plaintiff and that it would 

be an unreasonable annoyance to produce the resident manual. Providing the table of contents. 

defendants argue, would " lead to subseq uent discovery requests from plainti ffs." 

Defendants ' concerns are mere speculations. While a production of 100 pages covering a 

wide range of topics would be overbroad, as defendants argue, that is not what this Court ordered 

defendants to produce. The December 1, 2022, Order directs defendants to produce the --Table or· 

Contents of the OBGYN Resident Manual from the appropriate period."' The table or contents is less 

than 100 pages and may enable plaintiff to make a more tailored request for the appropriate pages 

from the manual, if needed. 

Additionally , plaintiff has demonstrated that the tab le of contents is materia l and necessa ry. 

On page 11 of the Verified Bill of Particulars, plaintiff alleges that defendants did not "adhere to the 

hospital's own rules, regulations, protocols, and standards or practice." One of the named defendants, 

Waqarun Rashid, M.D. (hereinafter "Dr. Rashid"), was an O8-GYN resident at the time of the alleged 

malpractice. The infomrntion sought from the OB-GY Re ident manual is therefore rele\'ant to the 

action . 

3 
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Therefore, the request for a protective order, with respect to item number I of the December 

I, 2022 Compliance Conference Order, is denied . 

Table of Contents for the ursing Department 

Item number 5 of the December 1, 2022, Order directs defendants to "provide the requested 

nursing depanment table of contents from the 1/3 1 /22 demand:· 

Defendants argue that plaintiff is not entitled to the nursing department" stable of conten t and 

requests that a protective order be issued instead . Defendants contend that this case pertains only to 

OB-GYN care and treatment, and that treatment rendered by the nursing department is not an issue 

in this case. Defendants al o argue that the request is overly broad. 

However. plaintiff names everal nurses in her Verified Bill of Pai1icular alleging they fa iled 

to adhere to hospital rules and policies. As such. plaintiff is entitled to those rules and regulations. 

Additionally, the Court directed defendants to produce the table of contents for the nur ing 

depa1iment only. Defendants have not demonstrated how providing this item would result in 

unreasonable annoyance, expense embarrassment. disadvantage. or prejudice. 

Therefore, defendants' request for a protective order, regarding item number 5 of the 

December I, 2022, Compliance Conference Order, is denied and the Order is hereby amended to 

reflect that defendants are to produce the table of contents for the OB-G 

November 2018. 

nurs ing department from 

Authorization for the Transcription of Defendant Andrew Corwin, M.D.' s (hereinafter ··or. Cor'v\in" ) 
C- ection Repo11 

Item number 2 of th December l. 2022, Order directs defendant to provide --authori zations 

fo r the transcription company relating to Dr. Corwin ' s 11 /1 9/1 8 C-section and bilateral tubal ligation 

procedure ." 

4 
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Defendants are seeking a protective order d nying authorizations fo r the original audio Jil e 

relating to the transcription of Dr. Corwin· s C-section rep01i. They argue that the pla intiff is in 

possession of the final signed repo rt and that there are no claims of transc ription errors in her Veri fied 

Bi II of Particulars. Defendants also argue that the hospital does not have the authority to release the 

patient° s medical information contain d in transcription. 

DeD ndants fai led to demonstrate how providing the authorization would be bu rdensome. 

Moreover, Dr. Corwin testified that he was certain that he made changes correcting the report in this 

case. Due to thi s di screpancy, plaintiff is enti tled to compare the audio fi le that was transcribed and 

the fi nal report general d. 

Therefo re, defendants' request for a protective order, as it relates to item number 2 or the 

December l. 2022, Compliance Conference Order, is d nied. 

Delivery Logs 

Item number 3 of the December 1, 2022, Compliance Conference Order directs defendants to 

provide redacted birth delivery log fro m ! ovember 19. 201 8. 

Defendants argue that, under CPLR §4504(a) the del ivery log is confident ial and producing it 

would disclo e private health information. They also argue that the documents are inelevant and that 

the request is overly broad. 

Th December Order directed defendants to provide redacted birth logs to prevent the 

disclosure of privileged information. Additional ly. th is Court is not persuaded by defendants· 

argument that finding and redacting the delivery logs would be unreasonably annoying. 

Assuming, arguendo, that defendants demonstrated producing the logs is unreasonably 

annoying, the information is still relevant. In her Verified Bill of Particulars plaintiff claims that 

defendants fai led "to supervise m dical staff. agents, servants, employees, personnel. nurses. intern . 

5 
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r iden ts, students , consultants, and a ll those rendering services to the [p ]la in tiff.'" As such. knowin g 

whether Dr. Corwin was present in the de livery room to supervise Dr. Ras hid is relevant in this matter 

(. ee e.g. Parise v Good Samaritan Hosp. , 36 AD3d 678, 680 [2d Dept 2007]). 

Therefo re, defendants ' request fo r a protective order of item number 3 oC the December I. 

2022, Compliance Conference Order is denied. 

Dr. Rashid's Annual Evaluation 

Item number 4 of the December 1. 2022. Compliance Conference Order di rects defendant to 

··provi de Dr. Rashid ' s Annual Evaluation as requested fo r an in-camera inspection: · 

Defendants argue that the evaluation is not subject to discovery pursuant to Education Law~ 

6527(3) and Public Health Law§ 2805-m. These statutes protect records relating to performance o f' 

a medical or quality assurance review function or to a medical malpractice program from disclosure. 

For a hospital to claim statutory pri vi lege, they must at minimum , show that a review procedure i in 

plac and that the exempt information was obtained or maintained in accordance with that procedure 

(Bamberg-Taylor v Strauch , 18 1 AD3d 432 [1st Dept 2020); Orner v Moun t Sinai Hosp., 305 AD2d 

307 [1 st Dept 2003]) . Defendants fai led to meet their burden ; instead, they claimed the evaluation is 

privileged info rmation without any supporting information on a review procedure or how the 

informat ion was obtained . 

Defend ants also claim that the demand fo r the eval uation is ov rly broad and ine levant. and 

that ·'there is no ce11ainty that the care Dr. Rashid rendered to plainti ff is even mentioned.·· P laint iff 

seeks the evaluation records to determine whether her care was referenced and to evaluate Dr. 

Ra hid 's "surgical acumen to participate in Ms. Pujols ' cesarean section and b il ateral tubal ligation. " 

Dr. Corwin testified that the level of a resident's involvement is ba ed upon that resident ' s ability. 

Th u , an evaluation could shed some light into Dr. Rashid 's ability at the ti me of the event. To ensure 

6 
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its relevance however, the December I, 2022 . Order directed disclosure by way of an in-camera 

inspection of the eva luation as a safeguard. 

Defendants further claim that the evaluation may contain privileged information regarding 

treatment to other patients. To the extent that it does, defendants ar directed to redact any priYileged 

information regard ing other patients when providing it in camera. 

Therefore, defendants' request for a protective order fo r item number 4 of the December l. 

2022. Compliance Conference Order i denied. and defendants are directed to provide a redacted copy 

of Dr. Rashid ' s annual evaluation for an in-camera review. 

Statement regarding Compliance with 45 CFR 60.2 

Item number 6 of the December 1, 2022, Order direct defendants to --provide a sworn 

statement stati ng whether or not they did or [did] not compl y with 45 CFR 60.2." . 

Defendants argue that the request is improper, irrelevant, and unduly burdensome. Yet. 

defendants do not elaborate on how production would be burdensome or improper. 

In term s of its relevance, pursuant to 45 CFR 60.18. information reported under 45 CFR 60. 7. 

60.8 , and 60.1 2 may be obtained by an attorn y who ha fil ed a medical malpractic act ion and who 

requests informat ion regarding a specific health care practitioner who is also named in the action. 

Before the information is disclosed, though, the party seek ing the information must provide evidence 

that the hospital failed to request information from the 1ational Practitioner Data Bank, ( 45 CFR 

60 .18[a][v]) . 

Plaintitr s October 6, 2022, letter specifies that they are seeking a sworn statement regarding 

Dr. Corwin, Dr. Rashid, Kode Edealc, M.D. Carmen Sultana, M.D. , and John Koulos, M.D .. all o f' 

the personally named defendants in this action. Fu11her, on page 11 of the Verifi ed Bi II of Part iculars. 

plaintiff alleges defendants "negligent[ly] and carelessly fail [ ed] to provide th Plai nti ff with 

7 

[* 8]



FILED: BRONX COUNTY CLERK 04/19/2023 04:13 PM INDEX NO. 21048/2020E

NYSCEF DOC. NO. 78 RECEIVED NYSCEF: 04/19/2023

9 of 10

experienced, qualified , and competent staff. . . including co-defendants Andrew Corwin. M.D .. 

Waqarun Rashid, M.D., Kode Edeale, M.D ., Carmen Sultana. .D., [and] John Koulos. M.D ... 

Plaintiff is entitled to the information obtained under 45 CFR 60 and is performi ng her due dil igence 

by requesting a statement from defendants. 

Therefore, defendant's reque t for a protecti ve order of th requested sworn statement unde r 

45 CF R 60 is den ied. 

Reg uest to Vacate the Order 

Defendants request that thi s Court vacate the Compliance Conference Order dated December 

1. 2022. pursuant to CPLR 5015(a)(4) . 

CPLR §5015(a)(4) allows the court to vacate a judgment fo r lack of jurisd iction. Defendants 

claim that complyi ng wi th the December Order would leave them "substantial ly prejudiced. " 

Defendants argue that they have "turned over al l documents requested by plaintiff' and claim that 

this will resu lt in "add itional reque "ts from plaintiff that will increase the burden on [d]efendants to 

produce vol uminou . irrelevant documents ." 

Defendants fa iled to estab li sh how this Court lacked the requi si te jurisd iction to render the 

Order. 

Additionally , defendants failed to demonstrate substantial prejudice in providing addit ional, 

relevant discovery. Plaintiff's requests are relevant to the allegati ons made in her Verified Bi ll oC 

Particulars and to the depositions that have been held. 

Therefore , defendant 's request to have the Compliance Conference Order vacated is denied . 

The remaining arguments v ere found to be unavailing. 

Therefore, it is hereby, 

8 
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ORDERED that defendants ' motion for a protective order and to vacate the December 1. 2022 . 

Compliance Conference Order is DE !ED in part as outlined below. and it is further 

ORDERED that Defendants are directed to provide items # 1, 2, 3 and 6 of the December I. 

2022 , Compl iance Conference Order on or befo re May 26, 2023, and it is further 

ORDERED, that item # 4 of the December 1, 2022, Compliance Conference Order wi ll be 

amended to read "Defendant to provide Dr. Rashid's Annual Evaluation , wi th redacted privileged 

information regarding other patients, for an in-camera inspection on or before May 5. 2023"". and it 

i: further 

ORDERED that item #5 of the December 1, 2022 , Compliance Conference Order v-:ill he 

amended to read "Defendant to provide OB-GY nursing depaitment table of contents from the 

appropriate period on or before May 5, 2023," and it is further 

ORDERED that the parties wi ll appear for a Compliance Conference on June 8. 2023 . at 

11 :00 Min person in room 600. 

This is the Deci sion of the Cou11 

ENTE R 
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