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Sho r t Fo rm Order 

NEW YORK SU PREME COURT - QUEENS COUNTY FILED 
Pr esent: HONORABLE KEVIN J. KERRIGAN Par t 10 '1luJ. 

J ust i ce 
--------------- - -------------- - ------- - - x 

COUNTY CLERK 
QUEENS COUNTY 

Jimmy Wa gne r , 

Pe ti tioner , 
- aga ins t -

New Yo rk Ci ty Depa r tmen t of Heal t h a nd 
Me nta l Hygi ene, 

Re s ponde nt. 
-------------------------------- - -------x 

Inde x 
Numbe r: 700407/23 

Mo t ion 
Da te : 3/20/23 

Moti on Seq . No .: 1 

The f ollowing pape rs numbe r ed El -E9 & El l-E 15 r ead on th i s 
applicat ion by pe t i tioner in the Ar t i cle 78 proceedi ng for a n order 
to compel dis cover y or in the a l ternative , t o ho l d an in c amera 
i nspe c tion and awa rding c osts and fee s ; a nd cross - mo t ion by 
re spo nden t for an o rder to d ismi s s. 

Pape r s 
Numbere d 

Noti ce of Peti t ion-Pet i tion -Exh ibit s ................ El -9 
Noti ce o f Cro ss -Mo t ion-Aff irmat i on-Me mora ndum of Law El l-1 4 
Memor a ndum of Law i n Opp. t o Cro ss-Motion ........... E1 5 

Upon the fore go ing pape rs i t is orde r ed that the a ppl icati on 
by petiti oner in t he Ar t icle 78 p roceedi ng f or a n o r der t o compe l 
di scovery o r in the al te rna t ive, to hold an in camera inspecti on 
and a warding c osts a nd fees; and cros s -mo t ion b y r espondent f or a n 
orde r t o dismiss are dec i ded as fo l lows : 

I n t h is CPLR Arti c le 7 8 proceeding, pursuant t o which the 
pe tit i one r seeks j udic i al r eview of the portion o f a pa r tial l y 
adver s e August 19, 2 022, det e rmi nati on by New York City Depa r tment 
of Health and Mental Hyg i ene (" DOHMH" ) , wh ich partially granted and 
parti a lly denie d p e titioner's Fr eedom o f Info rma t ion Law ( FOIL) 
reque s t. On Septembe r 9, 202 2 , DOHMH in f o r med p e tit ione r co n fi rming 
t he determ i nat i on of August 1 9, 2 022, that redacti ons were made 
p ursua nt t o t h e inter / int ra a ge ncy exempti on, FOIL §87 (2 ) (g). 
Petit i o ner seeks rev i ew of t he reda c t ion a nd/or withho lding 
as soc i ate d wi t h s e ven document s an d / or the i r attachment s . The 
re spo nden ts oppose the pe ti tion a nd cros s-move to dismi ss the 
pe t i t i on. 

On October 9 , 2021 , petitioner made a FOI L request see ki ng , 
i nter ali a , email s c ontaining the te r ms "COVI D VACCI NE " o r 
" COVI D-19 VAC CI NE" sen t to o r fr om t he e mai l a ddres s as s oc i ated 
with t he unifo rm res ource locator "uf t .org", f or t he Unit e d 
Fe dera tion of Teachers, fr om July 2 1 , 2 02 1, t o t he p re sent, a nd 
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Department of Health " internal memos and talking po i nts" r ela t i ng 
to "COVID-19" or "Covid 1 9 Vac c ine". 

On November 1, 2021 , petitioner submitted an amende d FOIL 
request. On Novembe r 9, 2021, petitione r submitted a f i nal 
modi fied amended FO I L request ("FMA FOI L Request") seeking , inter 
ali a , '1. ema ils containing the terms "COVID VACCINE" or " COVID-19 
VAC CINE" sent t o or from uft. org, from July 21, 2 021 to the 
present, and 2. emails containing the keywords "MEMO " and 
"COVID- 1 9" OR "COVID-19 vaccine" TO the Commissioner from July 21, 
2021 to the present. It is undisputed that dur ing the period 
covered b y the Amended Request, July 21, 2021 to November 9, 
2021, the Commissi oner o f DOHMH was Dr . Dave Chokshi. 

By order is sued on Apri l 11, 202 3 , the Court held a conference 
on April 24 , 2023 , at which a stipulation was so ordered granting 
an in camera review of the unredacte d versions o f the documen ts 
and/or the i r attachment s which were redacted or withheld by DOHMH. 

Said documents were provided on June 5, 2023, directly t o the 
Court by DOHMH via emai l to the Court's Part 1 0 ema i l address. The 
Court then conducted a review of the un redacted documents whi ch 
contain the re dactions o r withholdings challenged by p et itioner. 

Each of the unredacted do c uments and withheld at tachmen ts 
submitted by DOHMH was reviewed , compared and contrasted with t he 
corresponding redacted ve rsion of each document in the record. The 
previously withheld document s , provide d to the Cour t by DO HMH, we r e 
r e viewed . Each redaction , and each redacted document as a whole , 
was reviewed for content and then compared with its unredacte d 
version . Thereafter, the redaction was examined with i n t he context 
of the FMA FOIL Request to determine whether the conte nt o f t he 
r e daction, loo king at b oth form and substance , fell within the 
parameters of the FMA FOIL Request. The same review was undertaken 
with each of the p rev iousl y wi thhel d do c uments provided to the 
Court by DOHMH . 

The seven PDF document s revi ewed by the Court li sted i n t he 
petition are referred t o by the Court according to the names of t he 
unredacted ver si ons of each PDF document a s submitted by respondent 
as follows: PDF 33 ("PDF 33"), PDF 81 - 82 ("PDF 81"), PDF 576 - 5 77 
("PDF 576"), PDF 664 ("PDF 664"), PDF 6 69 ("PDF 669"), PDF 684-
685 ("PDF 684"), PDF 91 3- 920 ("PDF 91 2 "). In addition the Court 
reviewed an eighth PDF 666 ("PDF 666") , which consist s of an email 
fo rwa r ding an article published on the Politico NY website 
regarding cl inics focusing on t he prevention o f drug overdoses . 
Although pe titione r did not challenge the redactions to PDF 66 6 , 
since it was submit t ed by responde nt to in camera r eview, the Cou rt 
reviewe d PDF 666 i n t he same manne r as the seven s ubj ec t documents 
listed in t he petition were reviewed. 

The reda ct ion s t o PDF 33 are appr opria te as t he s ingle 
sentence re daction i s t o an email sent fr om the Executi ve Director 
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of the Big Cit ie s He al th Coalition, a private organi zati on and not 
a governme nta l entit y , and t he s ol e redaction is t o a remar k by t he 
author regarding her children and is not responsive to petit i oner ' s 
FMA FOIL Re que st . Tho se attachme nts to PDF 33 whi ch were redacted 
o r withhe ld are, upon review by the Court, c once rn ing t he 
operati ons of Big Cities Hea lth Coalit ion rega rding its operation s 
and are not respons i ve to petitioner's FMA FOIL Request. 

The redact ions t o PDF 81 are appropriate as they a re d ra ft 
mate rial s re l ating to DOHMH proposed transit i on mater ial s and is 
not a d ocumen t tha t contai ns a memo or ta lking po ints r egardi ng 
Cov id or the Covid Vaccine and, accordingly, i s not r e sponsive t o 
petitioner's FMA FOIL Request . Howeve r, there is one attachment t o 
PDF 81 , namely , the DOHMH transi tion book 10.21.21.draft.docx, 
that, argue ndo, appea rs, in limited par t , r esponsive t o 
petit i oner's FMA FO IL Request. The dra ft DOHMH transition b oo k is, 
as stated , a draft overview of DOHMH operations. This draft 
document add ress es opera tional issue s of DOHMH a nd mentions Covi d 
in so far a s it i s menti oned along with othe r in fe ctions , including 
tuber cu los is , heart d i sease, mental hea lth concerns and economic 
instability. 

Respondent avers that the document i s explicitly stated to be 
a draft document that was being provided for further review and 
revision, and thi s draf t doc ument is the re fore e xemp t pursuant t o 
the intra/inter-agency FOIL exemption (See Publ ic Of f icer s Law § 
87 (2) (g). After a thorough rev iew of the documen t i n camera t he 
Cour t agrees an d the redact ion i s appropriat e and the draf t 
docume nt i s the refore e xempt pursua nt to the i ntra /inter- a genc y 
FOI L exemption. 

Public Offi ce rs Law 87( 2) (g) provides an exempti on fr om 
disclosure f or: 

"[I]nter-age ncy or intra -agenc y mat e rial s which are not: 
(i)s tatist ical o r fact ua l tabu lation s or data; 
(ii) instru ctions t o staff t ha t affect t he public ; 
(iii) fina l agency pol icy or determinati ons; 
(iv) e xterna l audits, including but not limited to a udits, 
per f ormed by the comptroller and the federal government . . . " 

This i ntra /inter- a genc y FO IL exemption applies to all 
intra-agency and inte r -agency communications other than those 
with i n the enumerated exceptions. The exemption applies to all 
commun icat ions a nd not j ust re cords that were pa rt of an a ge ncy' s 
inte rnal dec ision -maki ng process, bu t a ll internal conver sation s 
about an agency ' s work . (See Ma tter of New York Ti mes Co . v . City 
of New Yor k Fire Dep't., 4 N. Y.3d 47 7 [2 00 5]) 

The po i nt of the intra-agency exception is t o permit peop l e 
within an agency to exchange op inions , advi ce and criti cism f reel y 
and fr ankl y , without the chilling prospect o f publ ic dis closure 
(see Xerox, 65 NY2 d at 132, citing Matte r of Sea Crest Constr. 
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Corp. v Stubing, 82 AD2d 54 6, 54 9 [ 2d Dept 1981] ) . This purpose applies not only to comments made in official p o licy meetings and well-considered memo randums, but also to suggestions and criticisms offered with little chance for reflection ... (See Matter of New York Times Co. v. City of New York Fire Dep't. supra) 

Intra/inter-agency FOIL exemption applies to s uch mundane communications as schedul ing meetings, because the se communications do not fall within any of the f our statutory exceptions to the exemption. (See Matter of Tuck-It Away Assoc., L., P v. Empire Stat Development Corp., 54 A.D.3d 154, 166 (1st Dept. [2008]). 

The fundamental purpose and p rocedure contained in the Freedom of I nformation statute is to permit members of the public to request records from g ove rnment agencies and to receive records responsive t o these requests. (See Konigsberg v. Coughlin, 68 N.Y.2d 245, 249 [1986]; Matter of Jewish Press, Inc. v. N. Y. State Police , 207 A.D. 3d 971, 974-75 3rd Dep't [202 2]; Matter of Aron Law v. N.Y.C. Dep' t o f Educ., 2 192 A.D.3d 552, 553 1st Dep't [2021]; Matter of Asian Am. Legal Def. & Educ. Fund v . N.Y.C. Po lice Dep't, 125A.D.3d531, 531 lstDep't [2015]). 

The 
records, 
separate 
Officers 

failure of a requester t o "reasonably describe" desired however, is a ground for non -disclosure that i s e ntirely from the exemption provisions under §87(2) of t he Public Law (See Ferri v Bell, 645 F2d 1213, 121 9 ; see a l so Konigsberg, supra.) 

The redactions t o PDF 576 are appropriate. the unredacted document the redactio ns are not petitioner's FMA FOIL Re quest. 

After revi ew 
responsive 

of 
to 

PDF 576 has several attachments and these a re properly withheld. There are two attachments regarding the DOHMH workforce, the first of which is a chart of data concerning DOHMH staff departures and the reasons for said departures, the second of which has data summarizing DOHMH staff 'Tele-wo rk'. The third and fourth attachments a re a char t containing data rega rding the number o f COVID vaccinations at various locations . There are two attachment s regarding DOHMH Covid-19 expenditures, namely a summary of expenses and a summary of proposed spendi ng a nd f u nding for the years 2020-2022, and reflect speculative opinions concerning potential sources of future funding and potential future expenditures. None of these attachments or emails are internal memos or talki ng points, nor do these attachments, or the email to which they are attached, contain references responsive t o petitioner's FMA FOIL Reques t . 

The redactions to PDF 664 are appropriate since, a f ter review of the unredacted document, the redactions are not responsive to petitioner's FMA FOIL Request. The d ocument consists o f an email and a response which merely convey that President Eiden extended federal funding fo r COVID-19 declarations. The redact e d p o rtions of the document does not comport to the sea r c hes under the FMA Foil 
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Reques t and t here f o re the document 
peti tione r's FMA FOIL Reque st. 

is no t r espons i ve to 

The redact ions to PDF 666 are appropriat e and , it is of no te 
t hat petiti o ne r does no t chall enge t he r e d a ct i on in t he peti t ion. 
The document consis ts of an email forw a rding an a r ticle publi shed 
on the Polit ico NY webs i te r egarding clinics f ocusing on the 
prevent ion of dru g ove r doses . Th e reda cted p ort i o n s o f the documen t 
doe s no t comport to the searc hes u nder pe titi oner's FMA Fo il 
Request and therefore the document is no t re s pons ive t o 
pe t itione r ' s FMA FOI L Re quest . 

The r edacti ons to PDF 66 9 are approp r iate since, a fter r eview 
of the unredacted d ocume nt, the y are not r esponsive t o petit ioner' s 
FMA FOI L Request . The document is a n ema i l a nd le t ter which 
addres s topics inc luding DOHMH's process of ope ra tion s , reve nue and 
systems man a gemen t and informa tion a nd te c hnolog y pro cedure s . The 
docume nt r edac t ions a re no t responsive to peti tioner ' s FMA FOI L 
Reques t. 

The r eda ctions t o PDF 684 a r e a pp r opriate . Af ter r ev i ew o f 
the unredacted d ocume nt , they are not r esponsiv e to pe t itioner' s 
FMA FOIL Re quest . Thi s doc ument consis ts of three e mail s . The 
firs t email addre sses the propriet y o f an in format ion re ques t 
regarding a pa r ent and her c h i ldren who we r e as ked to quarant i ne 
afte r a Covid-19 c lose c ontac t. The second emai l is a n info rmation 
reque st ema il sent , no t to Commissi oner Chokshi, but t o the DOHMH 
ge neral emai l bo x . The th ird e mail is a ge ne r al respo nse , from a 
genera l DOHMH ema il address, a nd not fro m Commi s sioner Cho ks hi. 

The r edacti on s i n t he sub ject ema i l s a nd a ttached docume nts 
are app ropr iate, since t hei r c ontent is no t r espons ive t o 
peti tioner' s FMA FOIL Request. 

The r edac tions t o PDF 91 2 are appropr i ate . Af ter r eview of 
the un redacted d ocumen t , the y are not r esponsiv e to petitioner' s 
FMA FOIL Request. The d ocume nt con s ists o f an i nter /intra a genc y 
e mai l chai n discuss i ng a d r aft me mo d i scussed for further review 
and revisi on , and a s suc h thi s draft docume nt i s exemp t purs uant t o 
the i ntra/i nter- agency FOIL e xempt i on (See Publ ic Off icer s Law § 
8 7 ( 2) ( g ) . Af ter a t h o rough r eview of t he do c ument in camera , i t is 
det e rmined tha t the r edaction is a ppropr ia te. I t is o f no te tha t 
page s 913- 92 0, were provided t o pe ti tione r by DOHMH as part o f the 
FMA FO IL Request a dmin is trativ e appeal before t he commenceme nt of 
the ins t a n t p r oceed i ng ; the r efo re any i ssue rega rding t he 
produc tion o f thes e page s is moot. 

Af ter revi ewing the docume nt s in camera , the r edactions a nd 
withholding by DOHMH o f the sub ject d ocuments i s a pprop riate, since 
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the redacte d mate r ials are not respon s ive to p etitione r 's FMA FOIL 
Re ques t o r a r e exempt f rom disc l osure as covered b y the 
i nt ra / inter-agency FOIL exemption p u r s uant t o Public Of ficers La w 
§ 87 (2) (g). 

On t hi s record , petiti oner and r espondent have had s ignifican t 
d i scus s ions reg ard i ng the r eco r d s sought, a nd responden t worked 
wi t h petitioner to craft the s eve ral re co rds r eque sts that 
culminated in p e titioner's FMA FOIL Request. Afte r work i ng 
c ooperat ively to create petitioner' s FMA FOI L Request, petitione r 
now seeks disclo s ure of re cords with redactions tha t are no t 
respons i ve t o petitio ne r' s FMA FOIL Reque s t an d , there f ore , DOHMH 
was no t obliga t ed to p roduce t h em. 

Based on the in camera rev iew by the Court of the do c uments 
produced by DOHMH, petitioner is not e ntitled t o recei v e the 
info rmat ion wh i ch wa s r e dacted or wi t hheld and i s e nti t l ed to the 
in f o r mat i on he did rece ive fr om DOHMH pursuant t o the FMA FOIL 
Reques t. 

Therefore, on th i s record, the peti ti on is d e nied. 

Responden t DOHMH c ross-mov e s to dismiss the petition pu rsuant 
to CPLR §3211(a) (2), f o r lack o f subject matter jurisdicti on, and 
also CPLR §321 1 (a) (7), for failure to state a cause of action. 

Re s ponde n t a vers that "[i] nso far a s t he Court determines that 
the c hal l enge d document s are no t respon s ive t o t he [FMA] FOIL 
reque s t, then the Cou rt has no subject matter jurisdicti on to 
determine whether FOIL exemptions would h a ve been properly i nvoked 
to r edact or withhold a document if the do cument was respon s ive to 
t he FOIL request ". The Cou r t finds t his a r gume nt unper suasive. 

Where, as here, p e titione r i s not seeking c ompensati on for 
some wrongdo i ng by the responde nt, but me rely is s eeking t o have 
respondent c omply with a law, in this instance New York Public 
Office r s Law § 89 , Fre e dom o f I n fo r mat ion Law, whi c h prov i de s f o r 
payme n t to pe t itioner i nc i dental to the relief sought, the Supreme 
Court has sub ject matter jurisdiction over the proceeding . ( See 
Mtr. o f Gros s v. Perale s 72 N. Y2d 231, 235-36 [19 88]; Morell v. 
Balasubramania n, 70 N. Y2 d 297 [1 987]). 

However," [a ] ny r es titut i o n or damages gra n ted t o t he 
petit i oner mus t be incidental t o the pr i mary rel ie f sought by the 
petitioner, and must b e such a s he might otherwi se recover on the 
same s et of f ac ts in a s eparate action o r proceedi ng suabl e i n the 
supreme c ou r t aga i nst the same b o d y o r o ffic e r i n i ts or hi s 
of fici al capac ity" (S e e § CPLR 78 06). On the othe r hand, where a 
party seeks only money damages a gainst the State, the prope r forum 
for s uch an a c tion is the Court o f Claims (N.Y. Const., art. VI, ~ 
9; Court of Claims Act §§ 8, 9; See, Cas s v. State of New Yo rk, 58 
N. Y. 2d 46 0 , 463 ). The r efore the cross -moti on t o dismi ss fo r l a ck 
o f sub j ect matt e r jurisdiction is den i e d . 
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Considering the cros s-motion to dismiss for p e titione r's 
fa ilure to state a cause of action, the sole criterion on a 
32 11 (a) (7) mot i on i s whethe r the fa ctual a l legations articu l ated i n 
the four corne rs of the c ompla i nt it s elf manife s t any c ognizable 
cause of acti on (see Klep e tko v. Reisman, 41 AD 3d 5 51 [2 Dept 
2007] ; Operat ive Cake Co r p. v . Nassour, 21 AD 3d 1 020 [2n" Dept 
20 05]). "Whe n determining a motion to di s miss, the c ourt must 
accept the fa cts a s all e ged in the comp l aint a s t rue, a ccord 
plainti f fs the bene fit o f every possible fa vorable inference, and 
determi ne on l y whether the f a cts as a l leged fit within any 
cognizable legal theory" (Goldman v. Metropo litan Life I ns. Co ., 5 
NY 3d , at 570-571 [inte rnal quotations omitted ]). 

Fu rther , " on a mot i on to dismiss pu rsuant to CPLR §32 1 1 (a) (7) , 
the court may consider affidavit s submitted b y the plaintiff to 
remedy an y defects in the c ompla i nt, and up on con s ider i ng such 
af fidavit s , the facts al leged there in mus t a lso be assumed t o be 
true" (see Barry 's Auto Body of NY, LLC v. Allstate Fire & Ca s . 
Ins. Co., 190 AD3d 8 07, 80 9 2d Dept [202 1 ]). "Whether t he 
complaint will later s urvive a motion f or summary j udgme nt, or 
whether the plaintiff will ultimate ly be ab le to prove it s [cau se s 
of a c tion], of c ourse, plays no part in the determination of a pre ­
discovery CPLR 32 11 mot ion t o dismiss" (see Barry's Auto Body of 
NY, LLC , supra ; Doe v . Ascend Char t e r Schs ., 181 AD3d 648 , 649-6 50 
2d Dept [20 20]). 

The bu rden "never shifts to the no n-moving pa rt y to rebut a 
defense a sserted by the mov ing pa rt y" on a mot i on to dismiss unde r 
CPLR §3211 (a) ( 7) . ( see Bianco v. Law Offs . of Yuri Prakhin, supra , 
at 13 28; We ill v. East Sunset Par k Realty, LLC, 101 AD3d 85 9, 860 
[2 d Dept. 2012] ; Sokol v . Leader, supra, at 118 1) 

Plaintiff' s allega tion s contained within the f our corners o f 
the applicati on , chal lenging the redactions o r wi thho l ding o f 
certain information that petitione r ave rs i s to be produced i n 
response to hi s FMA FOIL Reques t, and in j ury to pet i tione r 
p r oximately caused thereby , if t rue , s tate a cogni zab l e cau se of 
acti on capable of redre ss. 

Whethe r a pl aint if f can ultima tely establish its allegations 
is not part of the calcul us in determin i ng a motion to dismiss." 
(Bi anco v. Law Of fs. of Yuri Prakhin, 1 89 AD3 d 1326, 1328- 1329 2d 
Dept. [20 20 ]) The refo re the c ross-motion to di s miss for failure to 
state a caus e o f action i s denied . 

After an in camera i nspect ion and review of the subject 
documents and redacti ons, the application b y pe t itione r for an 
order to c ompe l discovery o f the sub ject documen ts whi c h we re 
withheld and producti on of unredacted v e rsion s of those d ocuments 
which were redacted b y respondent, and for an award of cost s and 
attorneys fees is denied ; and cros s-mo t ion by res pondent for an 
order to di smis s is denied. 
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Accordingly, the petition is denied and dismissed in its 
entirety, and the cross-motion is denied, for the reasons stated 
above. 

Respondent my enter judgment 

Dated: June 12, 2023 

accordingly.¥:-: 

~~~~~ 

FILED 
COUNTY CLERK 

QUEENS COUNTY 
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