
file:///LRB-ALB-FS1/Vol1/ecourts/Process/covers/NYSUP.07007462020.QUEENS.009.LBLX046_TO.html[04/30/2026 3:46:09 PM]

Xiao Mang Ye v City of New York
2023 NY Slip Op 35027(U)

August 31, 2023
Supreme Court, Queens County

Docket Number: Index No. 700746/20
Judge: Kevin J. Kerrigan

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op
30001(U), are republished from various New York
State and local government
sources, including the New

York State Unified Court System's eCourts
Service.
This opinion is uncorrected and not selected for official

publication.



8/31/2023

FILED: QUEENS COUNTY CLERK 08/31/2023 02:09 PM INDEX NO. 700746/2020

NYSCEF DOC. NO. 273 RECEIVED NYSCEF: 08/31/2023

1 of 4

Short Form Order 

NEW YORK SUPREME COURT - QUEENS COUN TY 

Pres ent: HONORABLE KEVIN J. KERRIGAN 
Justice 

----------------------------------------x 
Xiao Mang Ye , 

Plaintiff , 
- against -

City of New York , New York Ci ty Board 
of Education , New York Ci ty Department 
of Education , Hoyt Transportation 
Corp. and Lydia Y. Utley , 

Defendants . 
--------------------------------------- - x 

Part __1Q_ 

Index 
Number : 700746/20 

Mot i on 
Date : 8 / 2 8 / 2 3 

Motion Seq . No .: 10 

FILE~~ 
/-

COUNTY CLERK 
QUEENS COUNTY 

The following papers numbered E237 -E261 & E270 - E27 1 r ead on 
this moti on by Defendants for an order t o renew and reargue ; and 
cross - mot i on by Plaint i ff for an order to preclude defendants from 
offering testimony at trial . 

Papers 
Numbered 

Notice of Motion - Aff i rmation-Exhibits . . . ...... . .. . . . E237 - 247 
Not i ce of Cross-Mot i on - Affirmation- Exhibits ......... E248 - 261 
Rep l y ................................ .. ............. E270 - 271 

Upon the foregoing papers it is ordered that the mot i on is 
decided as follows : 

Mo t ion by Defendant s for an order to renew and reargue is 
granted solely to the extent set forth below . Cross - motion by 
Plainti f f for an order to preclude defendants from offering 
testimony at trial is granted solely to the extent that Defendants 
sha ll provide a Jackson Aff i davit deta iling the efforts made to 
locate the subject contract . 

The instant action arises from an accident which occurred 
between Plaintiff , when she was struck by a bus , owned by Defendant 
Hoyt Tra nsportation and operated by Defendant Lydia Utley at or 
near the intersection of Utopia Parkway and 46 th Avenue in Queens 
County on February 26 , 2019 . 
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The origi n al, u nder lying, moti on wa s made by Pla int if f to 
p r ec l ude De f endants f r om tes ti fy i ng at the t i me o f tria l and to 
compel di s cove ry . Th e mot ion wa s set down f or a c onfere nc e by o rder 
is sued March 1 5 , 202 3 . Th e orde r specified that t h e conference was 
t o b e held on Apr il 4, 20 2 3 in Courtroom 63 located at 88 -1 1 
Sutphin Bo u l e vard, Jamaica , New York. On April 4, 2 023, Defendants 
fa iled t o appea r at t he s c hedul e d conference . An o rder was i s sued 
on t hat da te and di rected t he fol lowi ng t o b e c ompleted wi thi n 9 0 
d a ys : a ) Cit y and Hoyt t o p roduce the c ontrac t in e ffe ct on the 
da te of l o ss, b) Hoyt to p roduc e photos refe rred to in their expert 
r epor t , c) City a nd Ho yt t o respond to Plaintif f 's noti ce fo r 
d i scovery and i nspec t ion dated June 2 , 2022 , and d) deposit i ons of 
t he Cit y, Departme nt o f Educat ion ( DOE), Board of Education (BOE) , 
a nd Hoyt Tran spo rtation . 

On April 24, 2023, the Court is sued a n ord er gra nting summary 
j udgment as again s t the City of New Yor k , DOE, and BOE. 

Therea ft er, Defenda nts moved to renew and reargue the Court 's 
April 4, 2 02 3 orde r, i n dica t ing t ha t the ir f a ilure to a ppear wa s 
due to law o ff ice fa i lure . The Court denied the mot i on by orde r 
issued Jun e 27 , 202 3. 

Now, Defendants move t o renew a n d r e argue the J une 2 7 , 2 02 3 
orde r , to the ext ent that t he Apr il 4 , 2023 o r de r c all e d fo r 
p roduct ion o f wi t ness es fr om the City, DOE, and BOE, who were 
d ismi ss ed f rom thi s ac t ion o n April 24, 20 23. No t surp risi ng ly, the 
e f fec t of s ummar y judgment i s that the party grante d i t is 
s ummar i ly d ismis s ed f rom the action a fter a djudi c ation on the 
merit s , and the pa rty is ent itled to a res judicat a ef fe ct (se e 
Zap ata v . Town o f Hunt ingt o n, 1 990 NY LJ LEXI S 982 [N Y Su p Ct ., 
Suffo l k Coun ty 1 99 0]; see al so Landa u, P.C. v. LaRo ssa, Mi t chell & 
Ross, 11 N. Y.3d 8 [20 08 ]). Thus, the Court n eed no t d ec ide t he 
issue p r esen ted he r e by mo t ion. Th e e ff ect of t he Court ' s Apr il 24 , 
2 023 o rder d ismi ss ed t he Cit y , DOE, and BOE f r om this acti on. The 
o rder grant ing s ummary judgment elimina ted t he ir duty t o provide 
d is cove r y . No t with s tandi n g , t h e Apr i l 4 , 2023 is modi f ied to t h e 
e xten t that t he p ortion s the reof r eferring to the Ci ty of New Yo r k, 
t he Departme n t of Education, a nd the Boa rd of Ed ucati on, a re hereb y 
v acated . 

On the cros s -moti on, Pla inti f f see ks to prec lude Defendan ts 
f or the ir f ai lure to produce t he s ub ject c ontrac t refe renced in the 
Apr i l 4 , 2023 order . In s uppo r t , Plain t iff po i nt s to t h e depo si tion 
o f J os eph Termini, the Vi ce Pre s ident of Ho yt Tr ansportati o n. 
Termi n i tes t ified that t he contract prov ided to Pl a intif f was no t 
the contra c t in effect on the date o f Pl aint i ff' s accident . The 
Court note s that the Plaint iff f ailed to a ppend the c ompl et e 
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transcript . However , t he pages inc l uded provide that Te r mini was 
familia r with the sub ject contract . The contract provided was 
entered into prior to his employment at Hoyt. Termini indicated he 
i s familia r wit h the current cont ract, whose contents are 
"probably" differen t than the on e provided and shown to him at h is 
deposi tion . I n oppos ition t o the c r oss - motion, Defendant s proffer 
t he af fi davit o f Joseph Termini. Termin i avers that, despite his 
testimon y , Hoyt is not in possession of t he subject contract, as i t 
was destroyed du ri ng Hurrican e Sandy i n 20 1 2 . Termini did l ocat e an 
" extens i o n agreement " whi c h const i tutes t he c u rrent con t r ac t with 
t he Ci t y f or busing se r vices . In reply , Pl a i nti ff s al l ege that 
Termi n i commi t ted perjury , and tha t this scena rio amounts to an 
at temp t by Defendants to conceal the sub j e ct contrac t from 
Plainti ff , wa rranting prec lus ion. 

Contrary t o Pl ainti ff ' s contention , the Court does not find 
Defendan t s ' fa ilure to provi de t he subject cont r act was wilful or 
cont umacious (see Pizzo v . Lust ig, 2 1 6 A.D. 3d 38 [2d Dept. 2 023 ] ; 
Gre gor i an v. New Yor k life Ins . Co ., 2 1 1 A. D. 3d 706 [2d Dept. 
2022 ] ) . Initiall y , t he Cou r t notes t ha t it i s unab l e to asce rtai n 
the fu ll scope of Termi ni ' s testimony due to Plaint i f f' s failure to 
a ppend t he t r a nscr ipt i n its e ntirety . However , even consider i ng 
the port i on s appended , it is not un reasonable to c onc l ude t h a t 
Termini was simply mi s t aken regardi ng t he a vailabi lity o f t h e 
c ontract. I nde ed, Termi ni swea rs to s o much i n h is aff idavi t, where 
he exp l a i ns that the contract was destroyed a s a resu l t of 
Hurr ican e Sandy . The forgo ing rep r esents a n acceptable a n d adequ a t e 
excu se (see Nunez v . Ci ty of New Yo r k , 37 A. D. 3d 434 [2d Dept . 
2007]). Courts have f ound that "sanct i o n s are not appropria t e where 
reco r ds are destroyed for reason s of a nat u ra l disaster" ( see 
Hinton v . Westbe t h Corp ., 2019 N. Y. Misc . LEXIS 511 5 [NY Sup Ct ., 
New York Count y 20 19 ]; see also Matte r of Wh i tf i e ld v. Morie ll o , 71 
A.D. 3d 415 [1st Dept. 20 1 0 ] ) . 

Notwithstanding the above , Termini ' s affidavi t fai l s to set 
forth how the search fo r the s ubject contract was conducted . 
Therefor e , Defenda n ts shall p r ovide , wi th i n 30 days o f serv i ce of 
a copy o f t hi s order wi t h no t ice of ent r y , an a ff idavit from a 
pe r son wh o has cond u c t ed a sea rch for t he subject con t ract , 
including what e f forts have been made to locate it (see Donovan v . 
Cit y of New Yo rk, 239 A. D. 2d 46 1 [2d Dept . 1997] ; J ackson v . New 
York , 1 85 A. D.2d 76 8 [2d Dept . 1992 ]) 

Pl ainti ff furt her seeks to prec lude Defendants f or fa i lure to 
produce fo r depo s itions . Plainti ff concedes that Defendants Utley 
and Hoyt Transport a t ion have app ea r ed , but " Defense counse l re f uses 
to produ c e any of t h e o t he r named De f endants for depos i tion desp i te 
bei n g di r e c ted to do so i n t h i s Court ' s orde r dated Apri l 4 , 202 3 ." 
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Incredibly, it appears that Plaintiff is seeking to compel 
production of the City, DOE, and BOE, all of whom were granted 
summary judgment. The Plaintiff failed to cite to any authority, 
and this Court is unaware of any, which would compel a party 
dismissed from an action to comply with a discovery order after 
their dismissal. As noted supra, the City, DOE, and BOE have no 
duty to appear for depositions, as they are no longer parties to 
the action. Consequently , the cross - motion with this respect 
appears to amount to no more than frivolity, of which, the Court 
admonishes Plaintiff. 

Accordingly, the motion by Defendants is granted solely to the 
forgoing extent. The cross-motion by Plaintiff is granted solely to 
the extent that Defendants shall provide an affidavit detail ing the 
efforts made to locate the subject contract within 30 days of 
service of a copy of this order with notice of entry. 

Dated: August 31 , 2023 

FILE~~ 
f.: 

COUNTY CLERK 
QUEENS COUNTY 
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KEVIN J. KERRIGAN,,J.S.C. 
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