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Short Fo r m Order 

NEW YORK SU PREME COURT - QUEENS COUNTY 

Present : HONORABLE DENIS J . BUTLER 
Justice 

-------------------------------- - -----x 
MARI ELLE LEONE and BRI AN CIVITA , 

Plaintiff(s) , 

- aga i nst -

R&J REALTY COMPANY LLC , STEELCRAFT 
HOLDING CORP ., STEELCRAFT ROLLING 
DOORS , INC. , STE ELCRAFT FOLDING 
GAT E CORP ., MASPETH WEL DING , I NC ., 
J EFFREY ANSCH LOWAR and JEFFREY 
ANSCHLOWAR , as EXECUTOR Of The 
ESTATE OF ROBERT ANSCHLOWAR , 

Defendant(s) . 
------------------------------------ --x 
R&J REALTY COMPANY LLC , MASPETH 
WELDI NG , INC. , and JEFFREY ANSCHLOWAR , 

Th i rd- Party Pl aint i ffs , 

- against -

JECG CORP ., 

Third- Party Defendant . 
----------------------------------- - --x 
J EFFREY ANSCHLOWAR , as Executor of 
The ESTATE OF ROBERT ANSC HLOWAR , 

Second t h i rd- Party Pla i ntiff , 

- against -

J ECG CORP , RICHARD GETTINGER , STE ELCRAFT 
HOLD ING CORP . and STEELCRAFT ROLLING 
DOORS , INC. , 

Second Third- Party Defendants . 
--------------------------------------- x 

Ll,.S Pa r t 12 

=ndex 
Numbe r: 708~ 2 3/2017 

Mo tion Date : 
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The following papers were read on this motion by defendant/third­
party plaintiff Jeffrey Anschlowar for an order pursuant to CPLR § 
3212 (a) granting summary judgment and dismissal of the co:r.plaint 
insofar as asserts against that defendant; and cross-::r,otion by 
defendant/second third-party plaintiff, Jeffrey Ansch1owar as the 
Executor of the Estate of Robert Anschlowar for an order pursuant 
to CPLR § 3212(a) granting summary judgment and dismissal of the 
complaint insofar as asser:::ed against that defendant; and cross­
motion by plaintiffs for an order pursuant to CPLR §§ 3025(b) and 
(c), CPLR § 3042(b) granting plaintiffs leave to amend lhc Verified 
Bill of Particulars. 

Notice of Mo~ion, Affirmation, Affidavit, 

Papers 
Numbered 

Memorandum of Law and Exhibits ..................... E:.?73-284 
Notice of Cross-Mot~on, Affirmation, Affidavit 

and Memorandun of Law ............................. E285 289 
Notice of Cross-Mot~on, Affirmation, Affidavit .......... E310-317 
Reply Affirmation ....................................... E326-327 
Reply Affirmation ....................................... ~329-330 
Reply Affirmation ....................................... £331 

Upon the foregoing papers it is ordered that this motion and 
cross-motions are determined as follows: 

On October 28, 2016, the rolling gate at the premises known as 
5890 55th Street, Maspeth, New York, which was owned by defcndan~ 
Jeffrey Anscjlowar and decedent Robert Anschlowar, and leased by 
third-party defendar:t JECG Corp., failed to open complelely and was 
struck by a delivery truck. Plaintiff Marielle Leone, who was 
employed by third-party defendant JECG Corp., was struck oy a piece 
of the rolling gate as a result of the accident, causing personal 
injuries. 

The first branch of the motion by defendant Jeffrey Anschlowar 
in his individual capacity, and cross motion by defendan~ Jeffrey 
Anschlowar as Executor of the Estate of Robert Ansch:::_owar, seeks 
summary judgment and dismissal o:: plaintiffs' causes of action 
asserting violations of Labor Law§§ 200, 240, and 241(6), on the 
ground plair:tiff Marielle Leone's accident was not caused by 
construction related activities. 

Plaintiffs, in opposition, concede the accident was nol 
construction related. 

As such, the first branch of the motion by defendant Jeff~ey 
Anschlowar in his individual capacity, and cross motion by 
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defer:-L; t Je .. _ r Ans owar f,xecut, , f th tate 
Ansc··ilc 0,iar, sec · ng sui:u:i.:,ry juc:q,.1"-'nt a:1 i .iismis l of p 
causes of action asserting violations cf Labor I,aw §§ 2:):), 
241(6), insofar as asserted against those defendants, is 

Fober 
-'_ ffs I 

240, and 
granted. 

The sec: :i bran,·h of ·_1k mot.i.:_:: by l fc,ndan· -,,:£re,, 
An sch owar in ·,.1.s individual capac:i ly, and cross motion by 
defendant Jeffrey Anschlowar as ~xecutor of the Estate of Robert 
Anschlowar, see ks summary judgment and dismissal of plai,1t if f s' 
comme:r law ncqligenc2 cause .. :1Ctior: ,_,L the ,·Jr und ·i"-'+="-'ndan+_ 
Jeff.:.:c·-y' Ansch::.o·.,:2r wa:s ar. out- .. l-poss;:.:c:.:;:c;ior. L=c·1-Ji::,rd ·,,,:1 Lad n 
obligation to repair the rolling gate involved in the acciden 

The proponent of a motion for summary l udgment carries the 
ini t' a~ burderi ,__; f pre:,, . i ng s :: ff i cient c'.ridenc 1 - demo·, , t" rate a 0 

a mattP:-· of law the dL'..ence ,f a :na-p:;al i=' of I .,'t {sec: 
Alvarez v Prospect Hospital, 68 l'r'{2d 320 [1986]). Once the 
proponent has demonstrated entitlement to summary j udciment, lhc 
part'/ opposed to the motion mus+- produce com: .:l•. :1 t e~. -'_,'"';Ce i 1 

admi.ss Ible f•_1rn to es t.d 1 ish r J- '°' existcucc of ,. · r iablc=. · ' = ue o · 
fact i'.sPe Zuc:,:enr,an v City of J\,~.,, York, c+'1 NY2,:: : :7 [l,,ci:: . Th,, 
court's function is issue finding, r,ot is sue determination ( sec 
Sillman v Twentieth CPntury-Fox Film Corp, 3 NY2d 395 [1057]; Pizzi 
by P ~ 7 7 ~ v B ·. 1 u i e e ' s [: ' v . Of :=; t ~ p & s L , ~' , 172 ;o_ cl d '.JO 4 , r::,e, 5 f 2 
Dept l :1Jl]). 

"Generally, an out-of-possession landlord is not. li~ble for 
injuries that occur on leased premises unless the landlord has 
reta 1 r.ed cont ove.r , :,e pr.::n- '. sc:es a:·: ·1 has •_:u Ly -'-'"' · ,-,ed b•. 
stat Lt.':': or as,--::1rned by ,.::~,yr::ract ·::,.:r.. ,_, cou: ,~ ,,f cor :1: ·t" (S'. • dub v J:l 
Prop. 01· Sayvill,", LLC·, 5 AD1 ,·91, 9': 2d Dev ,· 023] ;, ernal 
quotation marks omitted]). "When an out-of-possession la:tdlord 
retains some control and some contractual duty to make repairs to 
the · a,=:ed prern es, ti· 1uest1 · :; f li 1 _' ty w :.. urn ,; ethe ·· 
the Ljury- ,jucing ,·,ndit u: £el ,,.:ithi he llord'. 
contrac- ual responsibili Lies" ( Patterson v E. E. H., LLC, 20.~ 3 NY 
Slip Op 03358 [2d Dept 2023]). 

)e:'"endan:~ J:.::ffre,- r,:1schlc',.;ar, in :,1,;,;,ort, .-,·1·1exed 1c:- leas,_ 
betwee:1 :lefendant Jeff..::c-/ Ansch 1 ::,,.,=:r an:i -::l.ird-pci.:.: :< defen .:,·-it JEC~ 
Corp., which states the tenant was obligated to maintain and repair 
the subject premises except for "structural maintena~ce," where the 
term "structural" was defined as "roof, load bear i '1g v1a l ls and 
,::::,r:c:rete slab." ~L :' prof ·JemonEt.c::tted L::,.it def2n,•::1nt ,Jcl~_r.::y 
r.r:::<:hlow~:r was a;·· out ~:l-cosse,,,:·,n la·1)l:)rd .,.;L._, was ··1>t 
contractually obligated to make repairs to the rolling gate 
involved in plaintiffs' injuries (see Richer v ,JO T.,. As socs., LLC, 
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166 AD3d 692, 694 [2d Dept. 2018]; Syrko v Jertom Tnc., 140 AD3d 
473, 473 [1st Dept 2016]). 

Plaintiffs, in opposition, cite to the deposition testimony by 
Robert DiGiovanni, the owner of the company that ir.st.alled the 
rolling gate, who attested the rolling gate was permanently affixed 
to the wall of the subject premises. This evidence fails lo raise 
a question of fact since the definition of "struc~ural" as provided 
in the lease did not include entryways or gates (see id.). 
Plaintiffs also relies on the deposition of Ri.chard Gettinger, the 
owner of third-party defendant JECG Corp., who opi~ed the landlord 
was responsible for maintaining and repalrlng the subject rolling 
gate. Gettinger's s~bjective interpretation of the lease, however, 
fails to raise an issue of fact, as "the subjective notions of 
parties to contracts do not determine the legal rights and duties 
created by a writing of the agreement" (Tarantola v Williams, 48 
AD2d 552, 554 [2d Dept 1975]), and there was no evtdenc:e o:: a 
course of conduct by defendant Jeffrey Anschlowar in repairir:q the 
rolling gate that would have shifted the burden to maintain and 
repair the rolling gate to defendant Jeffrey Anschlowar. 

As such, the second branch of the motion by defendant Jeffrey 
Anschlowar ~n his individual capacity, and cross motion by 
defendant Jeffrey Anschlowar as Executor of the Estate of Robert 
Anschlowar, seeking summary judgment and dismissal of plain:.iffs' 
common law negligence claim insofar as asserted against t.hose 
defendants, is granted. 

The cross motion by plaintiffs seeks to amend their bill of 
particulars to include an allegation that defendants violated New 
York City Administrative Code§ 28-301.1. The amendmen:., :1owever, 
is "palpably insufficient" (Wander v St. John's Univ., 163 AD3d 
896, 896 [2d Dept 2018]), as "Administrative Code of the Ci.t.y of 
New York§ 28-301.1 may not serve as a predicate to impose tort 
liability upon defendant[s]" (J-Line Inc. v Leggett Ave. & So. 
Blvd. Realty Corp., 134 AD3d 584, 585 [1st Dept 20l5]; see Yuyinc 
Qiu v J & J Grocery & Deli Corp., 115 AD3d 627, 627 [ 1st Dept 
2014]). 

As such, the cross motion by plaintiffs seeki~g to amer.d the 
bill of particulars to include an allegation that defendants 
violated New York City Administrative Code§ 28-301. l, is denied. 

Accordingly, it is 

ORDERED that the first branch of the motion by defendant 
Jeffrey Anschlowar seeking summary judgment and dismissal of 
plaintiffs' causes of action asserting violations of Labor Law§§ 
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200 , 240 , and 241(6), insofar as asserted against that defe~dant, 
i s GRANTED ; and it is further 

ORDERED that the second branch of t.he mot.:_on by defendant 
Jeffrey Anschlowar seeking summary judgment and dis~issal of 
p l aint i ffs ' common law negligence cause of action , insofa::- as 
asserted against that defendant , is GRANTED and the complaint 
hereby DISMISSED insofar as asserted against defendanL Jeffrey 
Anschlowar; and it is further 

ORDERED that the first branch of the cross motion by ciefendan-::. 
Jeffrey Anschlowar as Executor of the Estate of Robe:.c:L Anschlowar 
seeking summary judgment and dismissal of p 1 aintiff s ' causes cf 
action asserting vio l ations of Labor Law §§ 200 , 240 , and 7.4; {6) , 
insofar as asserted against that defendant , is GRANTSC ; and iL is 
further 

ORDERED that the second branch of the motion by defendant 
Jeffrey Anschlowar as Executor of the Estate of Rober~ Anschl owar 
seeking summary judgment and disnissal of pla::._nti ffs ' commor: l a1"-' 
negl i gence cause of action , insofar as asserted aqa inst that 
defendant , is GRANTED and the complaint hereby DI SMISSED i,1sofa r as 
asserted against de f endant Jeffrey Anschlowar as Executor of the 
Estate of Robert Anschlowar ; and it is further 

ORDERED that the cross motion by defendant seeki ng to amend 
the bill of particulars to include an allegation that defendants 
violated New York City Administrative Code§ 28 - 301.1 , is DEN=E □ . 

This constitutes the Decision and Order of the court . 

Dated: June 2h, 2023 

FILED 
COUNTY CLERK 

QUEENS COUNTY 
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