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Short Fonn Order

NE,W YORK StiPREME COL IR'f - QUEhNS Cot iN'fY

Present: I{ONORABLE ALLAN Il. WEISS IA Prrt l
.lustice

\
SULTAN NI, MARUF. Index

Nurnber 705079 2023
I'laintit'f.

Motion
Date Novembcr 22 2023

SUBIN ASSOCIATES. LLP.
ERIC SUBIN.

1.2&3

[)clcndants.

The fbllorving nurnbered papers read on the motions b1'the plaintit'l tbr a detault
judgment against the defbndant. a separate motion by the del'endarrts to disrniss pursuant

to CPLR $ 321 I (a) (7). and a separate motion by the plaintifT tirr a protective order
against the def'endant.

Papers

Numbcrcd
Noticc ol'Motion - Allldavit - Exhibits

-against-

\

Answering Allidavits- Exhibits...........
Reply Al'Iidavits......................

EF 4: 8-l5: 20.22-29
EF l6-19:31.32
IIF 2I

Upon thc tbregoing papers it is ordered that the rnotions arc clccided as ftrllous:

ln his complaint. the plaintil I' alleges legal malpractice. fiaud. ncgligent inlliction
of ernotional distress. intentional infliction ol'erlotional distress. and rrceligence. 'l'he

plaintifTmoves lbr a def'ault.judgment. thr: def'endant moves firr disrnissal pursuant to
CPLR $ 321 I (a) (7). and thc plaintifT moves lirr a protective order.

At the outset. the cornplainl did not contain suUlcient allcgations to support a

cause ofaction lbr negligcnl infliction ofenrotional distress. intentional intliction ol'
emotional distress. and negligence as thess allegations. are duplicative l ith the

Motion Scq. No.
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allegations rnade in plaintifls legal rnalpractice clairn and therefbre the third. Iirurth and

fifth causes ol action are dismissed.

In consideration of a rnotion 1o dismiss pursuant to CPLR 321 I (a) (7). thc court
must accept the lacts as allegcd in the cornplaint as true. accord the plaintifl'the benclit of
every possible thvorable intbrence. and detennine only if the facts alleged fit r.vithin an1'

cognizable legal theory. (See Leon v Mortinez, 84 NY2d 83 [ l99a]l Travelsovers
Enterprises, lnc.. v Anolog Atlolytics. Inc.. 119 AD3d I 003 [2d Dept 20 I 7J. ) An aftdavit
submitted by the movant will ahnost never warrant disrnissal under CPLR 321 I unless it
establishes conclusivell that the proponent ol'the pleading has no causc of action (&e
Phillips v. Taco Bell Corp.. 152 AD3d 806 [2d Dept 20171l. Bokhout' v. GTI Retail
Holdings, lnc..94 AD3d 682 l2d Dept 20121.) Dismissal should not be grantcd unlcss it
has been shou'n that a material tact as claimed bl the proponent to bc one is not a lact a1

all. and unless it can be said that no signiticant dispute exists regarding it (See

Gttggenheimer v. Ginzbto'g" 43 NY2d 268 11977).) I lor.r'ever. "a rnotion to dismiss
pursuant to CPI-R 32ll(aX7) must be denied'unless it has been shorvn that a rnaterial
f-act as clairned by the pleader to be one is not a lact at all and unless i1 can be said that no
significant dispute exists regarding it' " (Soko1 v. Leader.74 AD3d I 180. at I 182. [2d
Dept 20101; quoting Guggenheinter v. Ginzburg,43 NY2d at275.) "Although inarttirlly
pleaded. a claim should not be dismissed u,hen the t'acts stated are sul'flcient 1o rnake ou1

a cause of action" (See Lom v lYeiss. 219 AD3d 713 l2d Dept 20231: quoting Houtenbo.s
v. Fordune Assn., |nc..200 AD3d 662. at 664 [2d Dcpt 202 I l.) "Whether the cornplaint
rvill later survive a motion tbr sumnrary judgrnent. or shether the plaintiff rvill ultirnatell,
be able to prove its claims. ofcourse. plal's no part in the detcrrnination ofa prediscovery
CP[,R 321 I rnotion 1o disrniss" (Retlwood Prop. Holdings. LLC v. Christopher, 21 I

AD.3d 758. a1759 [2d Dept 2022].)

To state a cause ofaction to rccover darnages fbr legal rnalpractice. a plaintilTmust
allege that the attomev thiled to exercise the ordinary reasouable skill and knou,ledee
commonly possessed by a mcmber of the legal prot'ession and that the attomey's breach of
this duty proxirnately caused plaintitl'to sustain actual and ascertainable darnages. (&c
Lant v ll'eiss, 2 l9 AD3d 713 I2d Dept 20231. quoting Jea,, Paul y. Rosenblart. 208 ADSd
652. at 653 [2d Dept 2022].) tlorvever. "a plaintiff is not obligated to show. on a rnotion
to disrniss. that it actualll, sustained damages." so long as datnages t)orving fiorn the
alleged negligence may be "reasonably int'erred" (Lant,2l9 AD3d 713. quoting Randazzo
v. Nelson. 128 AD3d 935. at93'l [2d Dept 2015].) "To establish causation. a plaintifl'
must shorv that he or she rvould have prevailed in thc underlfing action or uould not have
incurred any damages but fbr the attomey's ncgligence" (See Mackev Reed Elec.. Inc. v.

Morrone & Assoc., P.C., 125 AD3d 822. at 823 [2d Dept 2015].). "Concluson'
allegations ofdamages or iniuries predicated on speculation cannot sufflce lor a

malpractice action. and dismissal is rvarranted rvhere the allegations in the complaint are
merelv conclusory and speculative" (See Lam. 2l 9 ADSd 7 I 3. quoting Mitl (-ity Ele c..
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Corp. v. Peckor & Abramson.2l4 AD3d 646-at649.12d Dept 20231.)

The elements of a cause of action lbr fiaud or fiaudulent inducement. require a

material misrepresentation ola fact. knorvledge olits falsity. an intent to induce reliancc.
justifiable reliance try the plaintifTand damages (See Pludeman v Northern Leasing
Systems /rc..l0 AD3d 386 [2008]; Qut'eslti r Vitol Trons. Inc., 173 AD3d 1076 [2d Dept
20191; Ross v. Louise Wise Servs.,1rc." 8 NY3d 478 [2007].) Whether a party's reliance
isiustifled is often a question of fact not amenable kr resolution on a motion to disrniss.
(See ACA Fin.Gttor. Corp.. v Goldman. Sochs & Co., 25 NY3d 1043 [20151.) A fiduciary
relationship exists when confidence is reposed on one side and there is resulting
superiority and inl'luence on the other. (See AG Capital Funding Partners, L.P v. Stote St.

Bank & Trust Co., I I NY3d 146 [2008].) Paftners owe fiduciary duties to one another.
and a general partner owes fiduciary dulies to the lirnited partners. (See Slocum Reoltv
Corp., v Schlesinger, 162 AD3d 939 [2d Dept 2018].) Ascertaining the existence ol'a
fiduciary relationship inevitably requires a ihct-specilic inquiry. (See Roni LLC, v Aih,
r 8 NY3d 846 [20 l l ].)

In support of the plaintitls motions. the plaintitT submitted. among other things.
copies of the pleadings, a copy olthe plaintifls al'lidavit. copies olthe decisions and
orders of the court. by Justice Taylor disrnissing the case for tailure ofthe plaintitls
auorne)'to appear in courl u'hen required. bl Justice Balter on .lanuary 24.2019 vacating
the order of disrnissal. and the decision and order ol'the Appellate Division. 2d
Department reinstating the dismissal. In opposition. the det'endant submittcd" inter alia.
his attorney"s al'llrrnation, and his ovr,n alUdavit. It is noted that the altrdavit h5, the
def'endant. Eric Subin. made no ref'erence to the underlying allegations ol lcgal
rnalpractice. limiting his staternent to the issue of the protective order application.

When vierving the plaintifls corrplaint. giving it every i'avorable inlbrence and
treating each allegation as true. the plaintitt's have met their burden. in that the complaint
demonstrates the meritable cause of action of legal rnalpractice. (See LomvLl/eiss,2l9
AD3d 713 [2d Dept 2023].) Although inartfirlly dratled. the plaintifls conplaint
suf'ficiently alleges that the defendant Subin Associates. LP I'ailcd to exercise reasonable
care and skill resulting in the dismissal of the action commenced by,the dcll'ndant on
behalf of the plaintifT against the ouncr olthe premises tbr negligence in causing his
injuries. These underlying allegations r.vere sufiiciently drafted by the det'endant herein.
so as to demonstrate that the plaintifThad a rneritable cause of action against E,.8.
Management Properties. Ll-C. lor its thilure to fix the ceiling in his premises. rr.hich then
fell upon him causing his injuries. The cvidence submitted b1'thc plaintifl. included inter
alia the decisions and orders of the Appellate Division. 2d Dept reversing thc finding by
the lower court which had vacated a delhult.judgment against the plaintifl'due to his
attornev's neglect. This neglect in t'ailin_e 1tl appear befbre the court" was critical.
resulting in the dismissal ol'plaintifls action against E.B. Managernent Properties. L.l.C.
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The Appeltate Division reinstated the def'ault judgment. lt is unquestionably legal
malpractice when an attomey fails to do the least an attorney is expected to do, and that
is, to show up in court when required to do so. The plaintifi alleged that pursuant to
instructions of the del-endant he attended to physicians to support the plaintifls case. and
to demonstrate injury and damages. It is clear that the plaintiff is alleging that "but fbr"
the defendant's malpractice. the plaintifls clairrs and pursuit ofa legal recovery fbr these
damages were all lor naught. This court finds the allegations suflcient to def'eat the
motion to dismiss brought by the def-endant. Furthermore. the def-endant presented nt'rt a

scintilla ofevidence to show that any action taken on his part r.vas reasonable. or a part of
a legal strateg),. Nor. has the delendant presented any scintilla ofevidence to shorv that
the plaintifl does not have a meritable cause olaction. Presurnably. everv court lllins
rnade by the def'endant included an attestation by the def'endant that the rnattcr was
rneritable.

CPLR $ 3106 (b) provides that rvhere a cause ofaction is based upon fiaud. the
circumstances constituting the u,rong shall be stated in detail. However. the pleading
requirements of CPLR 301 6(b) rnay be lnel when thc f-acts are suf ficient to pcrmit a

reasonable inference ofthe alleged conduct. (See Plttdeman v. Northern Leasing Sys..

Inc., l0 N.Y.3d 486 [2008].) At this juncture. the allegation of fiaud rvith regard to
obtaining financing. is insufficient to make a shorving of eithcr actions. or statcments
made by the defendant upon rvhich the plaintilf relied. However. this cause of action is

dismissed without prejudice to arnend the complaint in the event the plaintilf is able to
present suf ticient papers.

Here. assurning the lacts alleged to be true and according thc plaintifts the benet'it
ofevery f'avorable inflerence. (See Leon,84 NY2d 83 [994]l Trayelsavers Enterprises,
Inc., 149 AD3d 1003 [2d Dept 2017]). the plaintiffs have set lorth in sufllcient detail the
cognizable causes of action to recover damages fbr legal malpractice. (Lant.2l9 AD3d
713. ) The matter ma),nou,proceed into the discovery stage of this litigation.

At this time. insutllcicnt evidence has been presented to support an application tor
a protective order. Upon discovery. perhaps the identity and authorization to contact the
plaintiffrvill be sunrised and brou_qht to the attention of the court. in thc cvent ofanr
further activities that might qualii,"- as harassrnent or intiuridation.

As the time within rvhich to answer had not yet expired. the rnotion fbr a def-ault

iudgment is denied. The delendant has thirty days tiorn the date the aflldavit olservice is
filed with the court. (CPLR g 308 [2]: General Construcrion Lau $ 25-a.)
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Accordingly. the plaintitls motion fbr a default judgment is denied. the
defendant's motion to dismiss pursuant to CPLR $ 321 I (a) (7) is denied. and the
plaintifls rnotion tbr a protective order is denied.

Dated: December!f . ZOZ:

.t
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