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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTYOF BRONX: PART 26 
------ .... ----··. -----------. ------- .. ---------. ·---. -- ·--- .. -----. ----X 
Lourdes Guzman 

Plaintiff, 

-against-

Kone, Inc.,Broadwall Management Corp., d/b/a 
570 Lexington Ave., 570 Lexington Ave., LLC., 
Jeffery Management Corp., The Feil Organization, Inc., 
And Towet 570 Company, L.P. 

Defendants. 
------------. ---------.. ---------------. ---... ----. - .. - . ---.. ---- .-----X .. 

Index No.:27081/2018E 

DECISION/ORDER 

Recitation, as required by CPLR '§2219(a), of the papers considered inthe review of the.order to 
show cause as indicated :below: 

Papers Numbered 
Notice of Motion & Mfirmation in Support & Exhibits ...................... ! 
Affii"niation in Opposition & Exhibits .................................................... 2 
AffirtQ.aJio~- _in R~ply ...... ~ ................. ,. ..... ,. ... ~···•~.• .. ····· .. ••-:•• ...... ,. .. .... ,. ............. ,. .......................... 3 

Upon the foregoing citedpapers the Decision/Order on this motion is decidedas follows: 

The plaintiff cominehced this personal ihjuzy action alleging. that she became injured 

when the elevator she was traveling in dropped twenty floors. The defendants, Korte, Inc.; 

( K.one ), I3roadwall Management Corp.; d/b/a 570 Lexington Ave, ( Btoadwall ), Jeffrey 

Management Corp., (Jeffery), The FeilOrganization, Inc., ( Feil ) and Tower 570 Company, LP 

( Tower), collectively, "Defendants" ) move for sllinlhary judgment dismissing the complaint. 

The plaintiff opposes· the motion. 

The plaintiff was a cleaner for the d~fe11dant's building located at.570 Lexington Avenue, 

NewYQrk,New·York. OnJune 27, 2016 at approximately 10.:lSp:rrt theplaintiffwas 

transporting a cleaning cart and pressed the call button for the. elevator on the 4gih floor. Elevator 
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No. 8 responded, she entered the elevator artd pressed the button for the 26th floo:t She clairns the 

elevator fell quickly and suddenly stoppi;d on the 28th floor, paused for 10 to 15 seconds 'before it 

proceeded to the 27th floor. Without pushing any buttons the elevatordoor opened on the 2th 

floor·and she exited. She completed an incident report with Karen \Vang; the security officer on 

duty at the time. 

The proponent of a motion Jor summary judgment must tender sufficient evidence to 

show absence of any material, triable issues of fact and the right to entitlement to judgment as a 

matter of law ( see Alvarez v. Prospect Hospital, 68 NY2d ~20 [ 1986]; Winegradv. Netv York 

University Medical Center, 64 NY2d 851 [ 1985]} Summary Judgmentis a drastic remedy that 

deprives a liti&ant of his or her day in court. Therefore, the party opposing a motion for slirhmary 

judgment.is entitled to all favorable inferencesthat.canbe drawn from the evidence submitted 

and the papers.will be scrutinized carefully in a lightmost favorable to the non-moving party (see 

Assafv. Ropog Cab.Corp., 153AD2d 520 [ 1st Dept 1989] ). Itis well settled that issuefindihg, 

not issue determination, is the. key to summary judgment{see Rose v. Da Ed b USA, 259 Ad 25 8 

[ 1st Dept 1999] ). Summary judgment will only be granted if there are no material, triable issues 

of fact (.seeSillmanv. Twentieth Century-FoxFilm Corp .. , 3.NY2d395[ 1957] ). 

A. defendant is entitled to judgment as amatter of law where plaintiff's allegations as to. 

how the incident occurred ate physically or mechanically impossible ( see Williams·v. Port Auth. 

of New York&New Jersey, 247 AD2d 296 [ 1"1 Dept. 1998]~ Forde v: Vornado RealtyTru5't, 89 . . . . . 

AD3d 678 [ 2nd Dept. 2011 ]; Hardy V. LojanRealty Corp., 303 AD2d 457 [ 2nd Devt. 2003] ). In 

Cinl!quemani v. Otis Elevator Co. , 179 AD3d 5 8 8 . [ 1~1 Dept. 2020], the First Department granted 

the defendants' · summary judgment motion and held that the "defendants submitted evidence, 
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including an expert affidavit and deposition testimony of Otis's elevator mechanic, 

demonstrating that plaintiffs account of how the elevatorincidentoccurred was electrically and 

mechanically impossible. Defendants also demonstrated lackof notice of any defect that.could 

. have caused the incident, and that what had occurred was an appropriate system activated by 

shutdown." (Cinequemctntat 588} Here, the defendants conten<l thafthe plaintiffs version of 

how the elevator dropped is a physical· and mechanical impossibility; 

The plaintiff testified that whenshc got into the elevator on the48th floor-she·pushed the 

button for floor 26. She stated that the elevator started going down quickly and heard screeching. 

sounds as it was goingdown, She claimed that priotto June27, 2016 she did nolhave any 

incidents with elevator 8. It stopped ortthe28th floor arid then she heard banging noises ( see 

exhibit"E" pg. 127 lirtes 19-25} The elevator halted for approximately JO seconds .. The 

elevator kept going down and stopped at the 27th floor. When the elevator came to a stop she felt 

a sharp pain in her lower backartd herknee. She sustained herniations to her L5-Sl disc that 

required fusion surgery and a tom medial meniscus in her left knee that required surgery. She 

stated the elevator fell very quickly ancl came to an abrupt stop ( see Exhibit "E" pg. 130 li11es 

20-23 ). 

In support oftheirmotion, the defendants subrnit an affidavit from JortB. Halpern, P.E. a 
' ' 

licensed professional engineer in the State. of New York and consulting engineedn the field of 

vertical transportation, which includes matters of design, cortstruction,insta:lh1tion, maj11tenance 

and repair ofescalators; ele:va,tqrs and either devices. In preparation for th~ affidavit .regarr;ling 

elevator 8, he reviewed~ among other records, the plaintiffs corn.plaint, deposition.transcript, Mr. 

Mayer's d~position transcript, Ms. Wmtg's deposition transcript~ the bu.ildingJogboo~ the 

3, 
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Kone.'s. time ticket detail ,eports (maintenance), NYC.Department of Buildings. insp.ection reports . . . 

a:j:i_d the:NYC on-line n:corq.s. :On September 3, 2019- he also -performed a s{ti;re;xamination of the 

elevator, took photographs, witnessed the unit's testing:and operation_( see document #48 pg.·2 . . 

). 

He states that it is. irnp·o$~ible. for the elevator to '~drop" in an uncontrolled: rnannerand 

then-operate normally after. ._an overspeed. lie claims that the elevator "has-redundant features 

that measure the unit's speed including its overs peed governor: .. Toe overspeed :governor would . . 

have. tripped if the elevator. dropped as alkged by the plaintiff .. Once the overspeed governor is 

tripped, it mustbe reset manually· before the unit wili move again or the doors will open';. He 

explains that there is ;ho -record-of-the ·ovetspeed_goverrtot tripping or being reset. Ms~ Wang. 

te_stifiedthat moments after th~- incident she prn~hed the call button in the lobby, the- elevator ·. ·- . 

responded.and operated without any issue to the lobby; Mr. Halpern claims ids impossible for 

the e_levator to operate normally after a purported overspeed event with atripped governor. 

Mr. Halpern avers that there--are no reports··of.aµy adjustinei:it, repair or·woikp_erforined 

on the elevator after the incident. The elevator's oper~tion and E-Stopforce_ were teste4 anq 

inspected within a month after the incident withthe NYC Department ofBuiidings Elevator 

. Di vision and it was certified for continued service. 

In a ptior incident, mi June 14, 2016, another cl.ea.rung. lady, Ms. Garrido, was entrapped 

in the-elevator due to a failed brake-coil, She was.ex:t(acted_ from elevator 8 by a_ Kone._·.mechank: 

The time ticket. iridicat¢s that the brake coil was replaced during. a repair on June 16 and June.1.1,. 

2016. Pursuant to the time. ticket the brake coil did not fail at the time. of the plaintiffs incident, 

1v.fr. Halpern believes thatMs. Garrido's entrapmentis,ilot related to the plaintiff's purported 
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.event..on. June 27, 2016. 

MJ.'._ Halpertralso states that the elevator's oyersp¢e4 governor is designed to :stop the 

eJevatorifit operates outside of its predetermined speed. He also cx:plaincd that the ASME 

Al 7.1 Safety CodeforElevato.rsand Escalators provides thetable for tripping oftheoverspeed 

. governor to cause an E-Btop of the unit by the removal pf power from the driving motofand 

brake. Mr. Halpern tested the elevE!,tor' s E-Stopforce on :S·eptember 3, 2019. and ·the . . 

. accelerometer showed that the E~Stop force met code tequiremertts~ Mr. Halpern concluded that 

even if the plaintiff experienced an E-Btop, the stop was well within the code compliance and 

was insufficient to cause injury to anyone. 

The defenclan.ts argue. that they are entitled to-:surnma:ry judgment because they did not 

have:notice ofasiiirilar recurring problem vJ:iththe .elevator ( see Ford_e, 89 AD3d at 679~ Hardy, . . . . . . . 

30.3 AD2d at 457; Farm~r, V; Central Elevator, Inc:,, 2S5AP2d 289 [2nd Dept. 1998]) .. The 

court .in.Fa_rmer held that''the defendant's repair records for the subject elevator did not reveal 

~nyprevi.o.us misleveling problem" (Farmer at290)-. The,.plafotifftestified athet deposition that 

.shemde the elevator-at the .faciiity several fan.es every workday prior to the acciden.t a:nd never 

noticed that it ni.isleveled" (Farmer at290 ). in Gjonaj v. Oti,sElevator Co., 38 AD3°d384 (1st 

Dept. 2007), tlie Appellate Divisionaffirmed the granting .. of summaryjudgment to the 

· def~nda,nts who demonstrated that ."there were· no _prior .com:plaihts · about the elevator,_ including 

from-the plaintiff in.the six:months·he had been working:as-·an elevator operator ·and· thatno 

dropping problems· with the-eievator were indi_cat¢<i in the contractoi'~:#~o.rds~ which ~ervi_ced 

the elevator ori. a.111.onthly basis" ( Id .. at 385 ). The court held that "in order to estaplish notice 

based on prior accidents, plaintiff was required to produce evidence that the prior accidents: were 
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similar in nature to the accident alleged here and caused by the same or similar contributing 

factors''{Jd. at 385 ). 

The defendants argue that similar to Gjonaj, the evidence shows thatthey did nothave 

notice based on prior accidents ofany issue with elevator K allegedly dropping, The plaintiff 

testified at deposition that prior to the incident, she had hundreds of elevator trips at Tower and 

she never experienced any incident out of the ordinary with elevator 8. The maintenance history 

also demonstrates thafthere · is no report of the elevator· dropping as of one. year prior to the date 

oftheincident. They argue that the prior·incident of Mary Garrido becomin,gentrappedin the· 

elevator on June 14, 2016 is not related to the plaintiffs incident. The elevator entrapment' she 

experienced was caused by a failed brake coil. 

The.· defendants alsp move to dismiss the. claims agairist Jeffrey and Tower contending 

they are barred by the Worker's Compensation Law. The plaintiff testified that she was 

employed as an office cleaner by Jeffery and paid by Tower. Worker's compensation benefits are· 

"the sole and exclusive remedy of an employee againsthis employer for injuries in the coUrse of 

employment" Weiner v. City of New York, 19 NY3.d 852[2012] quoting Gonzales v. Armac 

Indus. Ltd., 81 NY2d 1 [1993]; see also Worket'sCompensationLaw § 11 and 29(6). This 

''predudes suits againstan employer for injuries in the course ofemployment" (Weiner at405), 

The plaintiff opposes the defendants' motion and submits the affidavit of Dennis W. 

Olson who is a Certified Elevator Inspector. He has 37 years of experience inthe elevator and 

esca,l*or industry .. He inspec_ted the elevator on, Decernh\:lr 12, 2019 and conch1ded in his repqrt 

that the .. elev~tor was experiencing an intermittent failure of the elevator landing system; This 

failure caused a loss ofposition while, in flight in the hoist way or elevator shaft. He states that 

6 
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the "elevatodanding system requires maintenance which would include cleaning and verifying 

the operation of the tape and reade,rdevice.ontop ofthe elevator cab, opening the box to observe 

the condition ofthe circuit boards and associated wiring and connections" ( see Exhibit 5 pg 3 ). 

The elevator toom, hoisteway car top and pit of the elevator was inspected and photographed by 

Mr. Olson. Excessive amounts ofdirt, dust and debris were found on all components ofthe 

elevator, the machine room and pit areas. Mr: Olson concluded thatthe defendants failed to 

perform any maintenance consistent with recognized industry practices or procedures on the 

elevator. 

He also states that the time ticket tcports provide descriptions that are vag_ue and fail to 

identify any known component or circuitry associated to the erratic operation experienced by the 

plaintiff and Garrido. The tickets indicate that unidentified ''circuits" or "system module" were 

"checked'' or ''reset''. ''There was no specific component within the elevator noted in need of 

repair ot having been repaired'' { Exhibit 5 pg. 4 ). Mr. Olson states that Mr. Mayefs testimony 

that technicians would·check numerous conditions before restarting does not address the fact that 

they failed to take in-depth troubleshooting Qr testing ofthe elevator. They made simplistic 

resets or observations. He statesthaf withinateaso·nable degree ofprofessiohal and technical 

certainty the erratic operation of the elevator on June 14, 2016 and June 27, 2016 Were the result 

ofKone's repeated failure to accurately test and diagnose or repair the elevator landing system. 

Mr; Olson also claims there is no recognized term "E-Stop" in the elevator industry. 

Mr .. Olson claims that the plai11tiff did not.report that she experienced an overspeeci 

· condition but her d~scription of the. elevator droppiili is her describing the erratic· opetatfon of 

the elevator. This erratic operation and abrupt stop caused her to become irijµred.. In the time 
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ticket dated March 11, 2()16 the customer reported the elevator jumping and dropping. The 

defendants only checked operation of the control. system in response to this. event On April 6, 

2016 the equipment shut down which caused the>elevator to stop at the lobby with the doors shut 

The ticket shows that the only work performed was aresetting of the control system~ The tickets 

also show that the elevator was between floors on May 11; 2016 and Kone repaired the drive 

system module. However the elevator was stopped with the doors closed in the basement on 

May 12; 2016 and the ticket indicates Kone "checked the operation of the control systern." Mr. 

Olson concludes thatwithina reasonable degree ofprofessional and technical certaintythat the 

erratic operation ofthe elevator on June 14, 2016 and June 27, 2016 was the result of Kone's 

repeated failure to diagnose and repair the elevator landing system. 

Tµe expert affidavits submitted by the parties create an issue of credibility between the 

experts. "It is notthe coµrt's function on a motion for summaryjudgmenttoassess credibility" 

(In Ferrante v. American Lung Ass 'n, 90 NY2d 623 [1997] ). Mr. Halpern and Mr. Olson's 

expert affidavits provide different cartel usiorts as to the condition of the elevator and Whether the 

· incidentoccurredas described. The plaintiffhas raised a triable issue of fact wit]) respect to the. 

pfobability of t])e elevator malfunction and the motion is therefore denied. 

The plaintiff argues there is notice to the defendants of the elevator's erratic movements. 

Karen Wang; who. was employed by Jeffrey as a security officer testified that the defendant:s log 

· book recorded numerous incidents with the elevator prior to the plaintiffs incident. On May 6, 

2016 the elevator was stuck on the 27 th floor; on May 10, 2016, the elevator was getting stuck on 

the 37th floor, 011 May U,2016 the elevator suddenly jolted and shook violently when it came 

down from the 26th flooL The Kone time ticket dated March 11, 2016 indicates the ''elevator 
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Jumping· and dropping". This is evidence that the-defendants had prior notic•e ·of the: elevator's . . 

erratic·mqtions but failed to _perfo:rtn effective diagn~sis or-repair of the elevato_r hmdin.g system. 

The plaintiff has raised a triable issu~ of fact that the defendap.ts had notice based on prior 

complaints orincidents involving the elevator, The defendants; motion for summary judgment 

dismissi11g the claim 'based ·011 having no notice of pri~r cp~plaints or incid~11ts·. is d~ilie_d. 

~'Under appropriate circumstances, the evh:lentiaiy-doctrine of res ipsa loquitur may be 

invoked to allow ihe factfinder to ·infer negligence from the· mere happening of an event 

( .Marinaro v, Reynolds, 152 AD3d 659 [ 2nd Dept. 2017] citing States v .. Lourdes Hosp., 100 . . 

NY2d~08 [CtApp 2003]_ )~ ''Res Ipsa Loquitur doesnotcreate a presumption of negligence; 

rather,-·it 1s a rule of circumstantial evidence that permits; but does not require,_ the Juty to infer 

negligence'"'- (Id. at 661 ). In order for Res Ipsa Loqµitur·to_ apply, the plaji:ttiff mu_st. estcablish 

three elenients: (1) the event must be of a kind which ordinarily does not occu,r in the absence of 

someone's.negligence; (2}itmust be. caused by an agency orinsttumentality within the exclusive 

cp_ntrol:ofthe defendant,: (3) it-must not have been due·to .any voh.mtacy action or ·contribution on 

·the,part ofthe plaintiff( Valdez V; .Upper Creston, LLC,.201 AD3d560 [ 1 st":Dept. 2022] ). . . .. 

:Here, the defendant contends that Res Ipsa Loquitur is inapplicable because.the elevator's 

alleged s{op was designed by a safety code and not hnproper maintenance. She failed to identify 

ibe, instrumentality that allegedly caused het injuries because .her account of the incident is a 

_ physicai and engineering impossibility. The plaintiff has. e~tablished that the' doctri~e is 

applicable through. Mr. Olson's testimony.- Mt~ Olson concluded th.at the elevator's lanclil)g 

system was· deftictive because it was not tnaiiltain~d properly .and Kone failed to diagnose and 

repair the system, The defendants do not deny that the elevator is in their exclusive control. 
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There are no actions by the plaintiff that contributed to the elevator dropping and abruptly 

stopping. The defendants' motion for summary judgment dismissing the Res Ipsa Loquitur 

claim as inapplicable is denied. 

Worker' s compensation benefits are the sole and exclusive remedy of an employee 

against his employer for injuries in the course of employment" ( Weiner v. City of New York, 19 

NY3d 852 [ Ct App. 2012] ). The plaintiff testified that her employment ended at Tower ( see 

exhibit E pg. 32 lines 16-19). The plaintiffs opposition states that Jeffery was the management 

company and she does not oppose this branch of the defendant's motion. The defendants' motion 

is granted to dismiss the complaint against Tower. The motion is denied against Jeffery since the 

plaintiff testified that she was employed by Tower and not Jeffery. 

Based on the foregoing, it is hereby: 

ORDERED AND ADJUDGED, that the defendant s motion for summary judgment and 

dismissing the complaint is granted to the extent of dismissing the action against Tower, and it is 

further, 

ORDERED AND ADJUDGED, that the defendants shall serve a copy of this decision 

and order upon the plaintiff within twenty (20) days of notice of entry. 

This constitutes the decision and order of the court. 

Dated: November 8, 2023 
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