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NEW YORK SUPREME COURT - COUNTY OF BRONX 
PART 23 

---------------------------------------------------------------------X 
JESSICA GONZALEZ-MATOS, as Admini trator of 
the Estate of VIRGINIA VILLEGAS, Decca ed, 

Plaintiff, 

- against -

ABRAHAM OPERA TIO NS ASSOCIATES, LLC, 
SERGEI KOCHLA TYi, M.D., CENTERS HEAL TH 
CARE and ABRAHAM SERVICES f/k/a BETH 
ABRAHAM HEAL TH SERVICES, 

Defendants. 
---------------------------------------------------------------------X 

Index#: 32091/18 
DECISION/ORDER 

Present: 
Hon. Joseph E. Capella 
J.S.C. 

Th fi II b d 1 4 d h. d d e o owmg papers num ere to rea on t 1s motion ate Novem er , b 15 2022 

PAPERS NUMBERED 

NOTICEO MOTIO 1 

AN W RI G AFFIRMATIO & MEMO OF LAW 2-3 

REPLY AFFIRMATION 4 

UPON THE FOREGOING CITED PAPERS, THE DECI ION/ORDER TN THJS MOTION IS A 
FOLLOWS: 

Motion by defendant, Abraham Op ration A ociates, LLC (Abraham 

As ociates), for summary judgment (CPLR 3212) and di missal of plaintiff s complaint 

which all g s medical malpractice, wrongful death Public Health Law violation and 

gros negligence, is granted in part. Decedent wa a re idential patient on the long-term 

car floor of Abraham Associates. Co-defendant Dr. Kochlatyi , who is neither an 

employee nor the attending physician of Abraham Associates, would see residents 

(including decedent) one per week, spending five to six hours per day seeing patients in 

respon e to a written or verbal consultation reque t. On January 2, 2018 after Nur e 

Practition r (NP) John Bonagua, an employ of Abraham Associates, found decedent 
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h poxic and unresponsive sh a transferred to Jacobi Hospital , where she was 

admitted for septic shock. Deced nt died on January 21, 2018 at Calvary Hospital. 

According to plaintiffs bill of particulars, the improper wound car provided by 

Abraham Associates caused the dev lopment of multiple pressure ulcers which in turn 

caused inter alia, infection, sep is and death. The initial burden i on Abraham 

Associates to make a prima facie bowing of an entitlement to ummary judgment as a 

matter of law by tendering sufficient evidence to eliminate any material issues of fact. 

(Alvarez v Prospect, 68 NY2d 320 [ 1986].) If it does, then the burden shifts to plaintiff to 

produce evidentiary proof in admissible form sufficient to create i ues of fact to warrant 

a trial (Alvarez, 68 NY2d 320) and denial of summary judgment. 

In support of the moti.on i an expert affidavit by Dr. Lawrence Diamond, a board 

certified family and geriatric physician. He essentially opin to area onable degree of 

medical certainty that the care and treatment rendered by Abraham Associates was 

appropriate and met the standard of care, and no act or omission on Abraham 

Associates's part proximately cau ed any of the injuries alleged . According to Dr. 

Diamond, Abraham Associates performed comprehensive, multi-disciplinary assessments 

of all clinical issues and created an appropriate plan of action for each of decedent 's 

needs. Dr. Diamond notes that decedent was admitted with multiple wound and several 

pre-existing scars that confirm d healed pressure injuries . Wound care consults, 

Silvadene Cream, turning and positioning, dietary measures and supplements were 

2 
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utilized. Decedent ' s sacral wound, which healed b July 31 2017 reap ned on 

September 7, 2017. Dr. Diamond states that the tolerance of d c dent s skin and 

underlying tissues were impaired due to, inter alia, circulatory and sensory impairments 

from diabetes and moistur from incontinence, and she continued to xp rience skin 

br akdown. 

Dr. Diamond notes that in response to decedent s terminal decline a palliative care 

consult was perform d on Dec mber 2, 2017 and in addition to the curative and other 

treatments already in plac , the goal of care would be to addre serious, terminal illness. 

On January 2, 2018, decedent was noted with sudden onset of hypoxia, and emergently 

transferred to Jacobi Hospital, and on January 11 decedent wa tran ferred to Calvary 

Ho pital. Dr. Diamond then go on to discuss the treatment r nder d at Jacobi and 

Calvary Hospital. However th m dical r cords from the e ho pita! that are attached to 

th motion are not certified (CPLR 45 l 8(c)), and Dr. Diamond does not state that he 

revi wed certified records from the e hospitals. (Banfield v NYC Transit Authority, 36 

AD3d 732 [2d Dept 2007].) As such, Dr. Diamond's statements and opinions regarding 

the treatment rendered at Jacobi and Calvary Hospital are inadmi ibl . (Jajoute v YC 

Health & Hospital, 242 AD2d 675 [2d Dept 1997].) Dr. Diamond further opines that 

Abraham Associates did not violat any standard of care or the Public Health Law, and all 

of the care provided by Abraham A sociates was appropriate, tim ly, specifically 

designed for decedent as an individual, and responsive to her needs. He also opines that 

3 
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the alleged injuries , ere not due to any fault on the part of braham Associates, but 

rather were the result of progr ssi illnesses such as diabete , hypertension, history of 

strokes, immobility and statu -post fall resulting in tibial/fibular fractures requiring 

surgical repair. 

On the issue of gross negligence, Abraham Associates argue that none of the 

conduct alleged by plaintiff could v r be viewed a so reckl or wantonly negligent as 

to b the equivalent of a conscious disregard of the rights of other . ( Vissichelli v Glen­

Haven, 136 AD3d l 021 (2d Dept 2016].) In order to establi ha cau of action for gross 

negligence, plaintiff cannot merely state conclusory allegations, but must allege facts 

( mphasis added) that demonstrate and/or rise to the level of willful or wanton negligence 

or recklessness or smack of int ntional wrongdoing. ( Colnaghi v Jeweler 81 Y2d 821 

[1993]· Rosenberg v Mallilo 39 AD3d 335 [1 st Dept 2007]" Mancuso v Rubin, 52 AD3d 

580 [2d Dept 2008].) According to plaintiff, Abraham Associat a signed an 

inexperienced nurse who never con idered ordering surgical debridement and wound vac, 

and the C A staff failed to turn and position decedent on 28 days from September 12, 

2017 through January 2, 2018. Although Abraham Associate u ed co-defendant, Dr. 

ergei Kochlatyi as decedent 's wound care physician plaintiff allege that Abraham 

As ociates' attending physician never examined decedent. Plaintiff alleges that the 

aforementioned allegations demonstrate gross negligence on the part of Abraham 

As ociates. The Court disagrees . While these alleged facts may d monstrate negligence, 

4 
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they do not ri to the level of willful conduct that evidences a high degree of moral 

culpability that i r quired to demon trat gross negligence. (Rey v Park, 262 AD2d 624 

[2d Dept 1999].) Ba d on the aforementioned the Court is satisfied that Abraham 

Associate has m t it burden for summary judgment (Zuckerman v City of Y 49 2d 

557 [1980]' Kaffka v Y Hospital 228 AD2d 332 [151 Dept 1996]) hich now shifts to 

plaintiff. 

In oppo ition plaintiff provide an expert affirmation by Dr. Perry Starer who is 

board certifi d in int rnal and geriatric medicine, and an expert affidavit by ur e 

Eleanore Tach . Dr. Starer opines that based on decedent's history and presentation on 

January 2, 2018 the fi v r of 101.4 and the foul odor from the 100% necrotic sacral 

pressure ulcer wa due to infection-caused bioburden, meaning the ulcer was infect d and 

this infection was a ub tantial factor in decedent's sepsis and death. He opines that the 

standard of nur ing care required NP Bonagua and/or Abraham Associates to switch 

treatment modaliti , and order surgical debridement to remove the necrotic tis ue -

slough and/ore char - to promote healing, treat the pressure ulcer and pre ent infection . 

And the failure to do o wa a ub tantial factor in the wor ening of the pr ure ulc r to 

the point of necro i infection and decedent ' s death. Dr. Starer also opines that 

defendants ' u e of Dakin ' s olution can impair healing of pressure ulcer and it u e by 

NP Bonagua and Abraham Associate was a departure from the standard of care, and a 

substantial factor in injury and death. 

5 
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Dr. tarer go on to discuss the use of a wound vac (a/k/a negative pres ur 

wound therapy) which pull the edge of a wound together to promote healing, aft r a 

urgical debridement i p rform d. He opines that NP Bonagua s failure to recommend 

wound vac th rap (after debridernent) was a departure and a substantial factor in cau ing 

injury and death. La ti Dr. tarer notes that defendants fail d to turn and po ition 

decedent on 28 date from epternber 12, 2017 through January 2 2018. He opine that 

the failure to turn and repo ition decedent every two hours during this time period was a 

departure and a ub tantial factor in causing injury and death. 

urse Tache discusse New York State and Federal Rules concerning th 

treatment and healing of pressure ulcers and the prevention of infection. According to 

Nurse Tache, 10 NYCRR 415 .12( c )(2) and 42 CFR § 483 .25(b )(ii) both provide that 

nursing horn s must ensure that residents with pressure ulcers receive necessary treatrn nt 

and services to promote h aling, and prevent infection and new sores. Con i tent with 

Dr. tarer' opinion, he opines that defendant ' s failure to consider surgical debridern nt 

and wound vac th ir failur to tum and reposition every two hours during the relevant 28 

da s and th ir u e of Dakin s olution violated both rules. urse Tache also opine that 

Abraham A sociate failed to hav their attending physician exam deced nt, and that thi 

was a violation of 10 NYCRR 4 l 5.15(b). 1 However, a review of said statute reveals 

that it doe not sp cifically make reference to "attending" physician, and a previou ly 

1 It appears that Nurse Tache erroneously refers to § 415.15(1 )(I), but it is clear that he 
meant§ 415.1 S(b). 
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mentioned, decedent was seen regularly by Dr. Kochlatyi. As such, the basis for this 

opinion by Nurse Tache is unsupported. 

Viewing the evidence in a light most favorable to plaintiff, ( 0 'Sullivan v 

Presbyterian, 217 AD2d 98 [1 st Dept 1995]) the Cou11 i sati fied that she ha met her 

burden of producing evidentiary proof in admis ible form ufficient to create i sues of 

fact regarding medical malpractice, wrongful death and Public Health Law violations, but 

only as they pertain to the alleged failure to: ( 1) consider surgical debridement and (2) 

wound vac, (3) turn and repo ition every two hour during th afor mentioned 28 days 

and (4) their use ofDakin ' s solution. (Alvarez 68 NY2d 320.) Therefore, that portion of 

Abraham Associates ' motion seeking dismissal of the aforementioned claim and 

departures is denied and the balance of its motion is granted to the extent of dismi sing 

all other claims and departures raised by plaintiff. Abraham A ociate i directed to 

serve a copy of this decision with notice of ntry by first eta mail upon all sides within 

30 days of receipt of copy of same. This con ti tut th d ci ion and order of this court. 

9/20/23 - --
Dated 
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