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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX, IAS PART 5 
__________ ;.. ________ • - • - • • • ... --.... • •• ------------------ ••• I X 

TASHANTIM. OBEY 

Plafotiff, 

-against,.. 

NEW YORK CITY HOUSING AUTHORITY 

Defendants 

Index .N'!!. 24S:26/2020E 

Hon. Alison Y; Tuitt 

Justice Supreme Court. 

The following papers were read ort this' motiQn {Seq. No. 2)for s11mmaryjudg01ent noticed forAugust 31, 2022, 
and submitted on January 23, 2023 · I 

I 

Notice ofMotion - Affinnation and Exhibits NYSCEF 1Joc. # 29-46 
Affirmation in Opposition artd Exhibits NYSCEF Doc; # 49-60 ; 

Reply Affirmation and Exhibits NYSCEF Doc. # 61-62 ' 
; 

Upon the foregoing papers, Plaintiff moves this Court for partial suli1maryjudgment pursuant to CPLR 

3212 on the issue ofliability against Defendant. and pursuant to CPLR 3211 to dismiss Defendant's ¥tirmative 

defenses of culpable conduct, comparative negligence, andimplied assumption ofrisk The motion is (decided in 

accordance with the reasons set forth herein. 

This is an action to reqo:ver damages for personal injuries sustained as a resultof Plaintiff's j\lleged trip 

and fall on a defective cement walkway, between 380 East 143rd Street and350 East 143rd Street, in the Bronx; 
i 

which occurred on November 23, 2019. The parties agree that Defendant owns the public walkway be1tween 380 

East 143rd and 350 East 143rd Street. Plaintiffcommencerl this action with the filing of a Smtjmons and 

Verified Complaint on May 26, 2020. Issue was joined when Defendants filed their Verified Answer on 
. j 

October 21, 2020. Plaintiff. filed this summary judgment motion on August JO, 2()22. Defen,aant filed 

opposition. 

Plaintiff moves for suri.litiary judgment· on the issue of liability arguing that Defendant failed ;in its duty 
i 

to maintainthe cement walkway in a safe condition. Plaintiffalso argues that Defendant is negligent as a matter 

oflaw insofar as having actllal and constructive notice of the def~tive conditioil p#or to Plaintiff" s tr~p and fall 

~~~.~~·~ I 
. j . '• 

'•On a motion for swrimary judgrrterttthe court's role is "to.determine whether there is a m:atet,ial factual 

i~sue to he tried,. not to resolve it'" (S.A. De. Obras y Servict os, COP 11.SA v Ba11k of Nova. Scotia; 1 to AiD.34 

468, 472 [I st Dept2019], quoting Sommer v Federa/SignatCorp., 79 N.Y.2ci 540, 554 [1992]}. In o~er words, 
. . . . . . j 

the .court's role "is· Jiniited to issue finding; not issue resolution''' (Dormitory Auth. of the State of N. Y! v Samson . . ! 

l 

! 
-------····-.. · .. -----·-.. ····---·---·-·il_ [* 1]



FILED: BRONX COUNTY CLERK 04/17/2023 03:20 PM INDEX NO. 24526/2020E

NYSCEF DOC. NO. 67 RECEIVED NYSCEF: 04/17/2023

2 of 4

ConStr; Co., 30 N.Y.3d 704,717 [2018], quoting Kriz v Schum; 75 N;Y.2d 25,JJ(l~89]); "Surriiilaryljudgmellt 

disposition is inappropriate where varying infer~nces may be drawn, because in those cases it ~s fot the 

factfindet to weigh the evidence and resolve any issues necessary to a final conclusion;' (Dormitory Afth. of the 

Staie of NT. ,30 N. Y.3d at 717), 
' . 

"It is a well,.established principle of law that a landowner is under a duty to maintain its property in a 

reasonably safe condition under the existing.circumstances, which indude the likelihood of injury !to a third 

party, the potential that such an injury would he of a serious nature, and the burden ~favoiding the ri~k" (Smith 

v Costco Wholesale Corp., 50 A.D.3d 499, 500 [1st Dept 2008]). "In order to subject a propertyi owner to 
. : . i 

liability for a hazardous condition on its premises, a plaintiff must demonstrate tha~ the omter Creattd, or had 

actual or constructive notice ofthe dangerous conditionwhich precipitated the injury" (id). 
. : : ; 

. . . . . i . ·: 
111 this action, Plaintiff does not allege that Defendant affirmatively created the defective conqition; and 

' . 
thus, "there must be proof in admissible form that defendant had constrµctive notice of;i defect. whicfi, 'must be 

visible and apparent and it must exist for a sufficient length.of time prior to the accident to permit dbfendant;s 

employees to discover and remedy it"' (Arnoldv New YorkCity Hous .. Auth., 296 A.D.2d '355 [1st D~pt2002], 

quoting Gordon v American Museum of Natural History, 67 N. Y.2d 836, 83 7 [1986]). 

As an ·initial matter, Plaintiff testified that she-.did not complain to Defendant about a de(ect in the 

location where she fell prior to her fall (Pl. EBT at 61). In addition, Plaintiff admits that she may haye slipped 

on dog feces (see Pl. 50-h at 66:.68}. To begin, Plaintiff stated she was covered in dog feces followitig her faU 

(id.). When Plaintiff was asked at~r 50-h hearing if she ''in fact, slip-in dog poo," Plaintiff answeredl "I'm not 

sure" (id. at 66). However, Plaintiff also testified that she told hospital personal, while being:treated ~t Lincoln 

Hospital, that she ''slipped on dog poo" (id.). When Plaintiff was later asked at her examin,ation bef9re trial if 

she slipped on dog feces, she denied ever. stating that she slipped on dog feces (Pl. EBT at 35). jAlthough 

Plaintiff now denies ever slipping ori dog feces, the Court finds that Plaintiff's later testimony is con¥cted by 

her earlier testimony. Thus, the Court finds there is anisstie offact as to whether Plaintiff slipped ort!dog feces. 

along the cemeilt walkway: 
: '. 

· Moreover, Plaintiff submitted the deposition testimony of Gregory. Williams• ("Wil Iiams"), an iemployee 

of Defendant,· who testified that he has been employed by Defendant for approximately twenty-seven !years and 
j 

has wotk~d at the subject incident location for approximately three years (Williams EBT at 7, 25).] Williams 

stated that he is responsible for mainta:i_ning and inspecting "the area out~ide the btiilcijng;s, patki11g l~ts, grass, 
I 

walkways, playgrounds;'' including inspecting "the walkways in particular for cracked, b.roken pave;nerit'; (id. 

at HJ, 19). W:Hliams kept a daily logbook and a monthly inspection report (id; at 16, 18), Th~ monthly 

inspection reports for Nfay fo December.2019 and the daily logbook for June to November 22, 201P~ the day 
. i 

before the, 5Ubjectincident1 Were dh,cut>t>ed imd re:view<eQ. at. Willi~s~s d~position ~d suhmi.tt:e;d by b~th parties 

2. 

[* 2]



FILED: BRONX COUNTY CLERK 04/17/2023 03:20 PM INDEX NO. 24526/2020E

NYSCEF DOC. NO. 67 RECEIVED NYSCEF: 04/17/2023

3 of 4

to this action. (NYSCEf Doc Nos. 4_3-44_~ 57-58); If\Villiams ol:,r:;erved a defective rliec¢ ofwalkway,lhe would 

generate a work order (Williams .EB'f :at 19). Although· Williams wru; noi directly .ask~d- at his ~epositiqn 

W"heth;er he· r~ceived any e.rrlier complaint~ relating to the· subJect ineident location there P.iaintifffe~l, counsel 
. ; :: 

for Defendant argues that Williams'.s documentary evidence establishes that Defe~dant "had no recqrd of the= 

alleged condition. and no knowledge of any complaints regarding the alleged con~ition'' where Pt4intiff fell 

(Lehniart affirmation~· 'i!9t This· argument is unaddressed in reply. Thus, · the Court finds there are isstjes of fact 
. . ! 

as to whether .the cement walkway was d'.~fective at1d whet4er Defendant was on nc;i~~e ofth~_allegedi defective 

cement walkway t-:onditfon (see e.g~, Besf: v I482 Montgomery Estates, LLC~ 114 k.DJd 555, 556 i [1st Dept 
. . . . . ; ~ 

2014] [Plaintiffs. testimony that she. called the office of.defendant's building maIIag~r sev~r~l iimes ~efore the 
. ; ~ 

ceiling collapse-to complain that.herceilirig had a crack and leaked·water, and the btiilding-manager's/employee .. . .. i . ' . 

denial receiving any such complaints, cr~ated credibility questions forajury]). , 
: ' 

Piairitiff's motion to dismiss Defendant's affirmative defenses of culpabl~ conduct and coµ-iparatiye 

negligence is denied. Although a plaintiff does not have to demonstrate the a~seilce of his orl her own. 

comparative negligenceto l,e enti,t.1¢4 to p_arlials~aiyjudgmerit as to a Defend~t•s liability (see Rodriguez· 

v City. ·of New York, 31 N. Y.3d 3-t:i;. 324-325 [2018]), the- issue of.a piaintiff's culpabl~ conduct and corparative 

negligence may be decided ih the context of a sunimary judgmei"nt motion whete, as. here, Plaintiff ~as moved 

for swnmary judgment dismissing Defendant's affirmative defenses of culpable conduct and coinparative 

negligence (Marangoudakis vSuniar, 208 A.D:3d 1233; 1235. [2d Dept 2022]; Silverio v Ford Moto1 Co., J 83 

A.D.34 470~ ,471 [1st Dept 2020])~ Here; the Court finds tµat there are triable issues of fa:ct. as to wrether the 

alleged·.a~cident occum~c:l as ass~rtr;d i~.the complaint. 

-Plaintiff's motion to dismiss·.Defendant's affirmative d.efense.of implied assumption of risk i~ granted .. 

The Court finds the '"doctrine applies to 'certain types of athletic or recreational activities,' where ~ k pla1.ntl:ff 

who freely ~cepts a known risk comritensui:-ately ri.egates any duty on the part ofthe defendant to safe~uard him 
. . . 

or her fro111. the risk'" ( Garnett v Sirike lioldings LLC, 131 A. D .~d 81 7, 819 [1st Dept 2015], quoting i Custodi v 

Town of Amherst, 20 N.Y.3d 83, 87 [2012]). Here~ Defe114ant has failed to $.upport .the asserte~ impli~d 

assumptil:>n of·risk defense with auihority or case law as. to how it applies 1il this ,case- wht':re Pl~ntiff ·-w~s 

walking along a cement walkway. 

Accordingly, "it.is. hereby, 

ORDERED, that. Plaintiffs motion for summary judgment pursuant to CPLR 3212, on th~ issue of 

liability against Defendant, is denied, and it is further,. i 
ORDERED, thatPlairitiffs motion for ~unimaryjudgment dismissing Defendanfs affirmative defenses ... ·. . . . ! 

of cuipabl~ conduct and· 1;:ompara,tive negligence_ is: c:len.ied, and it is further, l 

ORDEREI), that f-lai;ntiff'::s motion fi;n; summary judgment d_ismis;3_ing_Defendant's affinnatiJ.e.defense 

3 ! 
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ofimplied assumption of risk, is granted, and that <l.ffirma:tive defense is dismissed, a:µd it is further, 

ORDERED, that Defendant shall serve a copy of this Order with Notice of Entry- upon Plaintiff within 
. . l 

ten (10) days. 

This constitutes the Order -and Decision of this Court 

Dated: 4 h 3/ /25 - ..... z--'-+1-=----
~ . 

. . : . tJ;A Hon._ - ~~ 
Aisrin Y. Tuitt, J.S;C~ 

1. c·HECK ONE ..•..• -..... _ ..... _., .................. , ....... _ 
□ CASE DISPOSED IN ITS ENTIRETY 

! j 

X PASE STILLACTIV~ 

2. PETITION· IS-._ ... , ............... .-..................... .. 

3. CHECK IF APPROPRIATE .................... . 
□ GRANTED □ DENIED X GRANTEDI1'JPART □ OT~ER 

□ SETTLE ORDER □ SUBMIT ORDER CJ SCHEDULEAPPEARANCE 
i ; 

□ FIDUC:IARYAPPOINTMENT D -.REFEREE APPOINTMENTi 

4 

~'i 
..................... -, .... ,;=.,. 
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