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SWPREME COURT OF THE STATE OF NE\
COUNTY OF BRONX

| RECEI VED NYSCEF: 10/ 02/ 2023

NV YORK

CAROLINA F. MENDEZ,

Plaintiff,
-against-
JECKSON DORVILLE and MICHAEL B. PA
Defendants.

index No.: 802569/2022E
DILLO, L

HON. ALISON Y. TUITT:

The following two motions, and ¢
Order: Motion by Plaintiff (Seq #3), pur
“counterclaims 2 - 8 upon the ground o
relief; the Motion by Plaintiff {Seq #4),
‘amend the Complaint, and for related
to-amend the caption to remove the na
and to strike causes of action as against

This is an action; sounding in bre
return of $47,500 down payment mads
PARTIES/ ALLEGED FACTS

On September 20, 2021, the pari

Defendant JECKSON DORVILLE agreed f
Avenue, Bronx, New York, and Plaintiff
it, for the price of $949,000.00.
Pursuant to their written “Reside
the down payment in the sum of $47,5
escrow by DORVILLE's attorney, Defenc

ross motion, are deuded in thIS same
suant to CPLR 3211, to! dlsmiss Defendants’
f the Iitlgatlon.prlwlegg * and for related
bursuant to CPLR 3025‘(§b), for leave to
elief; and the Cross Mc;_tion by Defendants
me of Defendant MICHAEL B. PADILLO,
him, and for related rellef

ach of contract, whereby Plamt:ff seeks the

for the purchase of Defe_ndant_ s house.

ies entered into a contract whereby
o sell his house I.oca_te'd at 3126 Jerome

CAROLINA F. MENDEZ agreed to purchase

ntial Contract of'S’ale”';E-the Plaintiff made
D0.00. This money was: m:tlally held in
lant MICHAEL B. PALILLO !/S/h/a MICHAEL

of
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B. PADILLO.  However, Plaintiff’s application for an FHA mo;r;tg_%gezloa;n was denied

because the “Property fails FHA self suf
Thereupon, a dispute arose as to
the down payment as quuidatedﬂdam'ég
MENDEZ.
On or about February 16, 2022, R
in breach of contract, seeking the retur
Defendants made a pre-Answer 1
pursuant to CPLR 3211 (a)(1), and for re
Court's Order dated September 30, 202
motion to dismiss the Complaint, deter
whether Plaintiff requested from Defen
mortgage under the terms of the real e
Defendants extended Plaintiff’s time to
Also, therein, the Court ordered 1
deposit the $47,500 with the Clerk of B
MICHAEL B. PALILLO, and his firm, MIC}

ficiency test”. |
whether DORVILLE was .entitlze'd to keep

tes or return the do\.}m payment to

I_aintiff'.commenced;thiis actioén, sounding
n of the $47,500 -doxéavn payment

notion (Seq #1}) to d|sm|ss thé Complaint,
lated relief, which wasdeuded by this

2. Thereby, this Coq rt éle’_ni_fedé'[)efenda nts’
mining that there were issu es of fact “as to
dant an extension o'f"t'ifm'e to pbtaina
state contract and whé}cher of not

obtain a mortgage”. |

that Defendant IV.IICHAEEL B. PALILLO

ronx County; and that, u poh -50 doing,

JAEL B. PALILLO, P.C., would be relieved

and discharged from all further obligations and res’ponsibilitieé herein, and that

Plaintiff’s Complaint as against them wyq
On or about October 24, 2022, N
$47,500.00, representing the contract ¢
Clerk.
In.addition, Defendant DORVILL v
30 days from the service of said Order

Doc No 42).

buld be dismissed with pre;ud ice.
ICHAEL B. PALILLO depioSitedét_h'e sum of

lown payment, with théBron;x County

nvas ordered to in’ter_pdée-. his 'A_n‘_'sW'er within

with Notice of Entry. _(Sée‘ Order, at NYSCEF
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On orabout October 19, 2022, De
MICHAEL B. PALILLO, P.C., filed his initig

Counterclaims.

APPLICABLE LAW/ ANALYSIS

~---{Motion Seq #4) Amend Complaint/|

| RECEI'VED NYSCEF: 10/ 02/ 2023

sfendant DORVILLE, :b %hls Counsel

| Answer to the Complalnt assertlng eight

Caption

Plaintiff moves, pursuantto CPLR

Complaint, and for related relief; and.D
the caption to remove the name of Def
causes of action as against him, and for|

CPLR R 3025 “Amended and supg

“(a) Amendments Without Leavel
without leave of court within twe
before the period for responding
service of a pleading responding
(b) Amendments and Supplemen
his or her pIeading’,.or suppleme

su bseq_ueht transactions or occur

stipulation of all parties. Leave sh
be just including the granting of ¢
amend or supplement pleadings
amended or supplemental plead
additions to be made to the plea
In support of the motion for leav
the initial Complaint, the Plaintiff’s first
Doc No 78); the Plaintiff’s last proposec
{NYSCEF Doc No 158); as well as the tra

pre-Answer motion (Seq#1) to dismiss 1

3025(b), for Ieave to amend her initial

efendants cross move for leave to amend

andant MICHAEL B, _P-AIQ_I_LLO, and to strike

related relief.
lemental pleadings” priovide’s{-as‘fOllo’Ws‘:

A patty may amend his pleading once
nty days after its ser\nce or at any time.
to it expires, or within twenty days after
to it :

al Pleadings by Leave. A party may amend
it it by setting forth ad_d_ltlonail or

rences, at any time by leave of court or by
all be freely given upon such terms as may
osts and continuances. Any motion to
shall be accompanied by the proposed

ng clearly showing the changes or

ding”.

b to amend, Plaintiff’s submissions include:

proposed Amended Complaint (NVSCEF

| Amended Complaint flled Miay_'_s', 2023

nscript of oral argUmerfjt on Defendants’

he Complaint.

- o



ETLED. BRONX COUNTY CLERK 10/ 02720

| NDEX NO. 802569/ 2022E

NYSCEF DOC. NO. 159

Defendants cross move to ameng
Defendant MICHAEL B. PADILLO, and to
action in the Complaint.-- to the extent

In this regard, MICHAEL B. PADILL
$47,500.00 with the Bronx County Clerk
against him, pursuant to Court’s Order ¢

In addition;, in response to Plainiti
Defendants indicate that they do not of

preséerve their rights with respect there

. RECEI VED NYSCEF: 10/ 02/ 2023

the caption to remove the néme of
strike the Second an Thtrd c_éauses of
that they are assertéd %s-agaiznst him.
10 now eVidences:tlﬂfat he depéo_sited the
; and, thus, this acti'pn was diésm"'i'ssed as
lated Septem be:rf3'0§, 2022

ff's motion to.amemi:l the Complaint,

)pose amendment, tg)ut?,f.es,se ntially seek to

to - stating that, W.Hil ‘ Iainfi’f-f has every

right to amend his complaint, ... that does not preclude a mfotiém to sirike

references in his complaint.” (NYSCEF Doc No 157). D.éfe'n‘dantfs"f o.bj"ei:ti_ons-

include that JECKSON DORVILLE should
as “Detective”, but should be referred 4

In response, Plaintiff tenders a re
wherein Plaintiff attempts to address th
omits the name of MICHAEL B. PADILLO

out” the reference to “Detective” DORV

not be referred to: heréin in the Complaint
o as Defendant.

vised proposed A_me_ndfed C'o'r;np'laint.

e Defendants’ concernis. Thergein., Plaintiff
in the caption as D'efe'ij_d ant—;é“cros‘ses‘

fILLE, and writes '“Defeﬁdantﬁ’?over it; and

attempts to revise the Third, and Fourth, causes of action, to rémove}.reference_.to-_

MICHAEL B: PADILLO. Plaintiff even ad¢
does not state a cause of action against
(NYSCEF Doc No 158).

"It is fundamental that leave to a
50 long as there is no surprise or prejud

[b])" (Kocourek v Booz Allen Hamilton I

Is the sentence: “This 'afrnen_dé;d complaint

the former dEfenda nt MlChael 0. PalIllO”

mend a pleading s_hqul_a be fréely.grahte‘d;
ice to the opposing party (see CPLR 3025
c., 85 AD3d 502, 504 [1st Dept 2011]).
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Therefore, Defendants’ Cross Mo

| RECEI'VED NYSCEF: 10/ 02/ 2023

tion for leave to am;e-nél the caption, and

strike the Plaintiff’s Second and Third cguses of action, and f‘o'réé‘rela'ted relied, are

granted tothe extentthat the caption s

hall be amended to érerixove_.f\}ll'CHAEL B.

PADILLO as a party defendant; and, that, any portions of Plamt:ffs causes of

action that are, or may be deemed to be, a'sserted'as--again’s;t I\?IICHAEL B. PALILLO

i/s/h/a MICHAEL B. PADILLO, are struck

Plaintiff's Motion for leave to am

end the pleadings i’s%grénted tp the extent

that the pleadings may be amended in the manner set_fo.ir-tﬁ tnthe last proposed

Amended Complaint, dated May 3, 2023, except that Plaintiff sfjéha'll_ fu;rther revise.

it to correct typographical errors such a

s those in the captibn;aﬁnd In‘cfex No.; and

shall omit references to “Detective” DORVILLE (instead of just f:ros‘sing;ou't the

word “Detective”), and substitute the word “Defendant” in thé-pla‘ce;of the word

“Detective”.
The amendment of the pleadings

and serving, a Supplemental Summons

shall be effectuated by Plaintiff's filing,

and Verified AmendEd’_éCompléaint,

together with a copy of this Order, within forty-five (45) days'ffrom t'h;e-da_t'e of the

entry of this Order. (See CPLR R 305 "Su
amendment™; and CPLR §3012(a) "Serv

The new caption in this case shal

mmons; supplementat summons,
ce of pleadings").

read as follows:

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF BRONX

CAROLINA F. MENDEZ,
Plaintiff,
-against-
JECKSON DORVILLE,
Defendant.

Index No.: 802569/2022E
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Defendant shall file and serve hig
twenty (20) after the service of the said
Thereafter, Plaintiff shall file and
therein within twenty {20) days after se
----(Motion Seq #3) Defendants’ Counts

. RECEI VED NYSCEF: 10/ 02/ 2023

A'nswe'r'to:the-_Ameén'd_%‘d Co‘n;'l'piain.t within
Amended Com_plaiﬁt.

serve her Reply to ainin’ountéerclaims
rvice of said _Am'e_ndied Answer

arclaims

With respect to Defendants’ initi;
Plaintiff moves, pursuant to CPLR 3211,
Third, Fourth, Fifth, Sixth, Seventh, and
the “litigation privilege”, and for relates

In response, Defendants withdra
Counterclaims.

Thus, there remain 3 Counterclai
Defendants’ Second, Third, and Fifth Cq

However, Defendants’ initial Ans
DORVILLE’s Answer to the Amended Cd

In this regard, Courts have held t
complaint, the original complaint was s
"became the only complaint in the acti
Owner LP, 98 AD3d 89, 99 [1st Dept 20

Thetefore, Plaintiff’s Motion to d
Defendants’ initial Answer, is denied, w
appropriate motions, if warranted, afte
[a])). However, the parties are encoura
practice.

CONCLUSION

al Answer, dated October 17, 220’2_-2_,

to c:lisrlr_\_iss’D_F_'_ffencﬁi_r::éntsé‘gE S.ecoﬁd,

Eighth Cou.nter‘cla_irﬁs,_ upon the ground of
{ relief. b

W their Fourth, Sixth, S:e'yen't_hé, and Eighth

ms in Defendants’ 'initiél Answer; namely,
sunterclaim.

wer will be su p‘erse.decli: by Defen.‘da nt
mplaint, as set forth hére’in.

hat: “Once p’ia"i'nt'iff."se_r{fed thé-'ame‘nded
uperseded, and the'-amfended' complaint
on"” (Plaza PH2001 u.c v Pfa-zp Residential
12). -

ismiss the remaining :Cbunter:claims. in
ithout prejudice to theij ma ki__ni_g_':o'f any
rissue is joined. {See ailso. CPLR R 3212

zed not to engage in unnecessary motion

of
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Accordingly, Plaintiff's Motion (Se
and the Defendants’ Cross Motion for lg
name of Defendant MICHAEL B. PADILL(

causes of action that are asserted as agi

forth herein.

Plaintiff’s Motion (Seq #3) to disn
initial Answer, is denied, without prejudi
The parties are encouraged to m¢

effort to resolve this matter expeditious

This constitutes the decision and
Dated: 67//27 2023

RECEI VED NYSCEF: 10/ 02/ 2023

2q #4) for leave to amend the pleadmgs
zave to amend the captlon to remove the
D, and to strike any _p.on;tlons .qf Plaintiff’s

ainst him, are .-gra_nté'd to the extent set

hiss Defendants” Codntérclai'njs in their
|ce as set-forth hereln _
sét and confer, and make a good faith

ly. |
order of this Court. :

/Y
HON/ ALISONY TUI'I'I' 15.C.




