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SUPREME COURT OFTHE STATE OF NE YORK 
COUNTY OF BRONX 

_________ ;..._---'--. -·----- -.... -- ------- ·--· ______ .... -~~-·----x 
CAROLINA F. MENDEZ, 

Plaintiff, 
--against--

JECKSON DORVILLE and MICHAEL B. PA ILLO, 
Defendants. 

. . .---.------------------... ---... -. ---.. --.X 
HON.ALISON Y. TUITT: 

Index No.J: 802S69/2022E 

The following two mptions, and ross motion, are decid~d in this same 

Order: Motion by Plaintiff (Seq #3), pur uant to CPLR 3211,,to!dismiss Defendants' 

"counterclaims 2"' 8 upon the ground f the litigation privilege", and for related 

relief; the Motion by Pl<:1 i ntiff {Seq #4 ), u rsua nt to CPLR 3025(:b), for leave to 

amend the Complaint, and for related elief; and the Cross Motion by Defendants 

to amendthe caption to remove the n me of Defend ant MICHAEL B;, PADILLO, 

and to strike causes of action as agains him, and for related relief. 

This is an action, sounding in bre ch ofcontract, whereby Plaintiff seeks the 

return of $47,500 down payment mad forthe purchase of Defendant's house. 

PARTIES/ ALLEGED FACTS 

On September 20, 2021, the par ies entered into a contract whereby 
. . 

DefendantJECKSONDORVILLE agreed o sell his house located at 3126 Jerome 
, . 
. . 

Avenue, Bronx, New York, and Plaintiff CAROLINA F .. MENDEZ agreed: to purchase 

it, for the price of $949,000.00. 

Pursuant to their written ,;Resid ntiai ContractofSale"/the Plaintiff made 

the down payment in the sum of $47,5 · Q.00. This money was:Jnitially held in 
. : . 
:' . 

escrow by DORVILLE's.attorney, Defen.· ant MICHAEL B. PALIL40·i/s/~/a MICHAEL 

2. 
' . 
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ii : 

B. PADILLO. However, Plaintiff'$ applic tion for an FHA mortgige loan was denied 
. . ·,, . 

because the "Property fails FHA self su iciency test". 
1: : 

Thereupon, a dispute arose as to whether DORVILLE was entitl'.ed to keep 
•• i ;; ' 

the down payment as liquidated dam a es or return the down !payment to 
. ·,: i 

MENDEZ; 
: i : 

. . 

laintiff commencedth\js actioP, sounding On or about February 16, 2022, 
. . 

in breach of contract, seekingthe retur of the $47,500 down !payment. 
.. .. ' 

Defendants made a pre-Answer otion (Seq #1} to disJiss the Complaint, 

pursuant to CPLR 3211 (a}(l), and for r lated relief, whith wasidecided by this 
: :: : 

Court's Orderdated September 30, 2() 2. Thereby, this Court denie&Defendants' 
: ) i 

motion to dismiss the Complaint, deter ining that there were issues of fact ilas to 

whether Plaintiff requested from Defe dant an extension oftime to obtain a 

mortgage under the terms of the real e tate contract and whether or not 

Defendants extended Plaintiff's time t obtain a mortgage". 
_: : 
. . 

Also, therein, the Court ordered hat Defendant MICHAEL B. PALILLO 

deposit the $47,500 with the Clerk of B onx County; and that, :upon so doing, 

MICHAEL B. PALILLO, and his firm, MIC AEL B. PALILL01 P.C., wouldbe relieved 

and discharged from all further obligati ns and responsibilitie•~ herein, and that 

·Plaintiff's Complaint as against them w uld be •dismissed with :prejudice .. 

On or about October 24, 20221 ICHAEL B. PALILLO dep·ositedJhe sum of 

$47,SOO.OO, representing the contract own payment, with th~ Bron>< County 

Clerk; 

In addition, Defendant DORVILL as ordered to interpo$ehisAnswer within 
. :·: : . . 

30 days from the service of said Order ith Notice of Entry. (S~e Order, at NYSCEF 

Doc No 42). 

.. ................ ·--·· .. ··· ......... _, __ 
[* 2]
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:: : 
. . 

On or about October 19, 20221 D fend ant D0RVILLE, :bv!ihis Counsel, 
. ii . 

MICHAEL B. PALILL0, P.C., filed his initi I Answer to the Complaint; asserting eight 

Counterclaims. 

APPLICABLE LAW/ ANAL VSIS 

---- Motion Se ··.#4 AmendCom· 
:,. 

Plaintiff moves, pursuant to CPL 3025{b), for leave to a;mend ~er initial 

Complaint, and for related relief; and D fendants cross move for lea ye to a mend 

the caption to remove the name of Def ndant MlCHAELB. PAbltLO, and to strike 

causes of action as against him, and fo 

CPLR R3025 "Amended and sup lemental pleadings" provides as follows: 

''(a) Amendments Without Leave A party may amend his pleading once 
without leave of court within tw nty days after its service, or at anytime 
before the period for responding toit expires, or within twenty days after 
service of a pleading responding o it. . 
(b) Amendments and Supplemen al Pleadingsby Leave.iA party may amend 
his or her pleading, or suppleme tit by setting forth additiona;I dr 
subsequent transactions or occu rences, at any time by leave of court or by 
stipulation of all parties. Leaves all be freely given upon such terms as may 
be just including the granting of osts and continuances: Any motion to 
amend or supplement pleadings hall be accompanied by the proposed 
amended. or·•sllpplemental plead ng dearly showingthe:changes Cir 

additions to be made to the plea 

In support of the mdt_ion for leav to amend; Plaintiff's submissions include 

the initial Complaint, the Plaintiffs firs proposed Amended Cqmplairit (NYSCEF 

Doc No 78); the Pia intiff' s last propose Amended Complaint f,1led M ~Y a, 2023 . . 

. {NYSCEF Do.c No 158); as wel I as the transcript cif orijl argument on Defendants' 

pre-Answer motion (Seq#l) to dismiss he Complaint. 

4 
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:: : 
. . 

Defendants cross move to amen the captionto removJ the name of 
. i'. 

Defendant MICHAEL B. PADILLO, and to strike the Second and jfhird causes of 
. 1: : 

action in the Complaint.,- to the extent hat they are asserted ~s against him. 
. i] · I 

In this regard, MICHAEL B; PADIL O now evidences that he deposited the 

$47,500.00 with the Bronx County Cler ; and, thus, this action iwas dismissed as 
. . ·/ 

against him, pursuantto Court's Order ated September30, 2022. 
; ;'. 

In addition; in response to Plainti 's motion to amend the Coniplaint, 
:; : 

Defendants indicate that they do not o pose ilmendment, but1:essentiallyseek to 

preservetheir rights with respect there o -- stating that, while1!"Plaintiff has every 
: ::- : 

right to amend his complaint, •.. that d snot preclude a mbtibn to strike 

references in his complaint." (NYSCEF ocNo 157). Defendants' objections 

includethatJECkSON DORVILLE should not be referred to herein in the Complaint 

as (/Detective", but should be referred as Defendant. 

In response, Plaintiff tenders a re ised proposed Amend:ed Complaint 
_: : 
. . 

wherein Plaintiff attempts to address t e Defendants' concern:s. Therein, Plaintiff 

omitsthe name ofMICHAEL B. PADILL in the caption as Defer,dant-;:"crosses 

out" the reference to ''Detective'; DOR ILLE, and writes i'Defendant":over it; and 

attempts to rev'isethe Third, and Fourt , causes of action, to remove reference to 
:: : 

MICHAEL B. PADILLO. Plaintiff even ad s the sentence: "This amended complaint 

does not state a cause of action agains the former defendant Michael 0. Palilla". 

(NYSCEF Doc No 158). 
' . 

11 lt is fqnciamental that leave to a . end a pleading shqulo be freely .granted, 
. . 

so long as there is no surprise or prejudice to the opposing parity (see; CPLR 3025 
. . . : . . . 

[bD" (Kocourekv Boaz Al/eh Hamilton I c., 85 AD3d 502,504 [ist Dept 20111} . 

. s 
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: i : 
:I : 

Therefore, Defendants' Cross Mo ion for leave to amend the caption, and 
. i'. 

strike the Plaintiff's Second and Third c uses of action, and for1;related relied, are 
. :: : . 

granted tothe extentthat the caption shall be amendedto removeJVIICHAEL B. 
i; 

PADILLO as a party defendant; and, tha , any portions of Plain(iff' s causes of 
. .. . 

action that are, or may be deemed to b ,. asserted as against MICHAEL B; PALILLO 

i/s/h/a MICHAEL B. PADILLO, are struck 

Plaintiff's Motion for leave to am nd the pleadings is,gr~nted to the extent 
. :I : 

thatthe pleadings may be amended in he manner setforth inthe last proposed 

Amended Complaint, dated May 3, 202 , except that Plaintiff $hall further revise 
: :: . 

itto correct typographical errors such a those in the caption and Index No.; and 

shall omitreferences to "Detective11 D RVILLE (instead ofjust crossing out the 

word '1Detective11 ), and substitute the ord 1iDefendant" in the place of the word 

"Detective". 

The amendment of the pleadings shall be effectuated by Plaintiff1s filing, 

and serving, a Supplemental Summons nd Verified Amended Complaint, 

together with a copy of this Order, wit in forty-five (45) days from the date of the 

entry of this Order. (SeeCPLR R305 115 mmons; supplementalsummons, 

amendmentn; and CPLR §3012(a) "Serv ce of pleadings"}. 

The new caption in this caseshal read as follows: 

SUPREME COURT OF THE STATE OF NE YORK 
COUNTY OF BRONX 
-----"'.9 .. ""'•-·~-~ ... -----.-"!-•~-'.!'!'.;.~----~--------~ ... ---"."'·".""'"""____ ------------x 
CAR0~INA F. MENDEZ, 

-aga1nst­
JECKSON .DORVILLE,. 

Plaintiff, 

Defendant. 

6 

Index Nof: 802569/2022E. 
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:: : 

Defendant shall file and serve hi Answertothe Amendld Complaint within 

twenty (20) afterthe service of the sai Amended Complaint. : 

Thereafter, Plaintiff shall file and serve her Reply to anw:Counterclaims 
• I i'. 

therein within twenty {20) days afters rvice of said Amend:ed !Answer. 

---- Motion Se · ndants' Coun re/aims 
: :; 

With respectto Defendants' initi !Answer, dated OctoJ:er 17, :2022, 

Plaintiff moves; pursuant to CPLR 3211 to dismiss Defendants( Second, 
:I : 

Third, Fourth, Fifth, Sixth, Seventh; and Ejghth Counterclaims, !upon the ground of 

the ''litigation privilege;', and for relate relief. 
. . 
_: : 

In response, Defendants withdra their Fourth, Sixth, S¢venth, and Eighth 

Counterclaims. 

Thus, there remain 3·Counterclai sin Defendants' initial Answer; namely, 

Defendants' Second, Third, and Fifth C unterclaim. 

However, Defendants' initial Ans er will be superseded1 by Defendant 

DO RVI LLE's Answer to the Amended C mplaint, as set forth herein. 

In this regard, Courts have held t at: "Once plaintiffserved the amended 

complaint, the original complaintwas superseded, and the amended complaint 

"became the only complaint in the acti n"" (Plaza PH2001 LLC v Plaza Residential 

Owner LP, 98 AD3d 89, 99 [1st Dept 20 
_: : 
. . 

Therefore, Plaintiff's Motion to ismiss the remaining Counterclaims in 

Defendants' initial Answer, i$ denied, . ithout prejudice to th~ makihgof ;my 

appropriate motions, if warranted~ aft r issue is joined. (See a/so CPER R 3212 

[a]l). However, the parties are encoura ed not to engage in UQneces~ary motion 

practice. 

CONCLUSION 

7 
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Accordingly, Plaintiffs Motion (S q #4) for leave to amepd the pleadings; 

and the Defendants1 Cross Motion for I ave to amend the cap~Jon to remove the 
:: : 
. . 

name of Defendant IVIICHAEL B. PADILL , and to strike any portions of Plaintiff's 
. i; ' 

causes of action that a re asse.rted as ag inst him, a re granted t'o the extent set 

forth herein. 

Plaintiff's Motion (Seq #3) to dis iss Defendants' Count~rclain;is in their 

initial Answer, is denied, without preju ice, as setforth herein& 
. :: : 

The parties are encouraged tom et and confer, and ma'ke a good faith 

effort to resolve th is matter expeditiou ly, 

This constitutes the decision and order of this Court. · 

Dated: q /z7 
/ 

2023 

.· : 

HON; ALISON Y. TUITT~ J.S.C.. 
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