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NYSCEF DOC. NO. 154 

INDEX NO. 601176/2020 

RECEIVED NYSCEF: 08/02/2023 

SUPREME COURT OF THE STATE.OF NEW YORK 
COUNTY OF NASSAU 

PRESENT: ERICAL. PRAGER, J:s~c; 
----------------------- . -- . -· -------~----x 
ALEXANDER CARBAJAL, IAS/TRIAL PART 18 

Plaintiff, 
:lV,[otfon Seq.: 2, 3, 4, 5 
Submission Date: 4/25/23 

-against;. 
I~dex No.: 601176/20 

399 SUNRISE HIGHWAY CORP.,:FADlALMAHMOUD, 
alk/a FADI MAHMOUD, TILE WORLD IMPORT CORP., DECISION AND ORDER 
d/b/a TILEEXPO, TILE EXPO INC. and EXPO KITCHEN 
&BATH,.INC., 

Defendants. 

-----------·· --·------------------------------ NYSCEF Doc. No. 
Motion Sequence 2 
Notice cifMotiort,Affirination, Memorandum of Law 

& .. Exhi.bits ...... · ...... ····••.•·······;·••.•··············•···••.•··••.•·••.,.•·•·············~· 
Affirmation iri Opposition, Memorandum of Law 

·& Exhibits •........ · ................. , ................•.................. , ......... , ..... . 
Affirmation in .. Reply .... , ................................... •.•·••.,·•············•·.•····•.·.·· 

Motion Sequence 3 
Notice of Motion, Affmnation, Memorandum of Law; 

Statement of Material Facts,& Exhibits, ............................. :. 
Affirination in Opposition, Response to · Statement of 

Material Facts & Exhibit.. .... , ................................................. . 
Affirmation in Reply .............................. , ......... , ....................... _ .•• 

Motion Sequence· 4 
Notice of Cross-Moti0n;Affirmation, Memorandum of Law, • 

& Exhibits··••.•·····••.••.•··········•,.•·••:••·····'············• .. .-,:..· ............... · ......... . 
Affirination in Opposition ............. , .... , .. , .................. , ................ -.. , 
Affirmation in Reply ........................... , .............. , ............. , ......... . 

Motion Sequence 5 
Notic.e of Cross~:Motion, Affirmation, M!!morandum.ofLaw, • 

' ' 
.& Exhibits· .............................. .__·~ .......... · ....... ~ .... ~ .. ~ ........... ~ ....... ~ ......... ·.~~ .. . . . .... ',• . ,• . . . 

Affirmation in Opposition ....... ; ................ ~ .•.................. , ...........•.. 
Affirmation, Memprandum ofLawinReply._.,, ... i .................... i.~. 
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NYSCEF DOC. NO. 154 

CARBAJAL v. ·399 SUNRISE HWY : 
Index No.: 601176/20 

Preamble: 

INDEX NO. 601176/2020 

RECEIVED NYSCEF: 08/02/2023 

Upon theforegoingpapers, PlaintiffALEXANDER CARBAJAL; S motion seeking an order 

pursuant to Ci vii Practice Law and Rules ("CPLR") 3 212, granting partjal summaryjudgment inhis 

favor and imposing liability againstDefendants pursuant to Labor Law §§ 240( 1). and 241 ( 6); an,d, 

DefendantF ADI ALMAHMOUD a/k/a FADlMAHMOUD'S motion seeking an order pmsuantto. 

CPLR3212, granting summary judgment in his favor and dismissing iPlaintiff's complaint and all 

cross-claims against him; and, Defendants F ADIALMAHMOUD a/k/aFADI MAHMOUD and 399 

SUNRISE HIGHWAY CORP; 'S cross-motion seeking an order pursuant to CPLR 3212, granting. 

summary judgment in their favor and dismissing Plaintiff's complaint and all cross-claims against 

them; and, Defendants TILE WORLD lMPORTCORP. d/b/aTILE EXPO, TILE EXPO INC. and 

EXPO KITCHEN & BATH, INC. is cross~motion seeking an order pursuant to CPLR 3212, granting 

summary judgment in their favor arid dismissing Plaintiff's complaint, are consolidated for 

disposition and· determined as set forth hereinafter. 

Factual Background: 

This is an action to recover damages for severe and permanent injuries allegedly sustained 

by Plaintiff when a falling object Struck him in the face while he was working on a construction 

project at commercial real property. 

On June 20, · 2018, Plaintiff was employed as a welder by non-party PMF Steel ("PMF"), a 
. . 

. subcontractor engaged in the installation of steel columns at a construction project on commercial 

real property located at 389-403 Sunrise Highway, Freeport; New Yo~k ("the Premises''). Plaintiff 

alleges the following: On the date of the accident, Plaintiff and two (2) other PMF employees, Angel 
Morocho ("Morocho"}andHectot Ramitez{"Ramirez"), were·on site; Prior to the accident.; the steel 

column wasbeirtg stored horizontally on the ground. While in that position, Ramirez tied a leather 

strap to a clip located at the top of the steel column, which was then sec\i.red to the blade ofa forklift 

being operated by Morocho. Once the steel column was secured to the ti lade of the forklift, Morocho 

raised the blades of the forklift approximately fifteen (15) feet, lifting the steel column verti9ally, 

and drove towards the location v.rhere the steel column would be installed, At the installation 
. . . . . 

location, Plaintiff squatted down and began connecting the bolts, nut~, and washers, While in that. 

squatting position, with the forklift still in motion and its blades still in a raised position, a blade of 

the forklift became unattached and fell from a height of approximately twelve (12) feet, striking 

Plaintiff in the face. 
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CARBAJAL v. 399 SUNRISEHWY · 
Index No.: 60Lt 76/20 

INDEX NO. 601176/2020 

RECEIVED NYSCEF: 08/02/2023 

At the time of the accident, the owner of the Premises w~ Defendant 399 SUNRISE 
HIGHWAY CO RP. ("3 99 Sunrise;'); the ''general contractor" was Hst¢d on the permit as Defendant 
TILE WORLD IMPORT CORP .. d/b/a: TILE EXPO ("Tile Expo"); and the president of 399 Sunrise 
and Tile Expo was DefendanrFADI ALMAHMOUDa/k/a FADI Mj,\HMOUD ("Almahtnoud"). 

Procedural Background: 

On January 24, 2020, P1aintiffcommenced this action by filing a summons and complaint, 
which was amended on March 24, 2020. By his complaint and bills of particular, Plaintiff asserts 
violations of Labor Law §§ 200, 240(1), and 241(6), Industrial 'code Rule 23 et seq,, and 
Occupational Safety and Health Administration, Department of LabQr (''OSHA") Article 1926 et 

seq., as well as common law negligence. In pertinent part, the pleadings allege that Defendants failed 
to provide Plaintiff with the devices to give him properprotection; that Defendant~ provided Plaintiff 
with a defective forklift; and, that Defendants were negligent in failing to provide adequate 
Sllpervision and in ''permitting, allowing and causing said premises artd fork"'.lift to be and remain 
in a defective,. dilapidated, and/ or dangerous condition." Plaintiff further asserts that as a result of 
Defendants' alleged statutory violations and· negligence, he has suffen;d severe and permanent 
injuries including, without limitation, several fractures that required surgery and hospitalization. 

OnJune25, 2020, 399.Sunrise and Altnahmoudjoined issue with their answer containing 
denials, affirmative defenses, and a cross-claim against THREE99 SUNRISE HIGHWAY CORP. 
('Three 99Suilrise")1 Tile Expo andDefendants TILE EXPO, INC. and EXPO KITCHEN & BATH 
INC. (collectively, "Tile'') forcortmionlaw indemnity and contribution~ OnJune 29, 2020, Tile Expo 
and Tile joined issue with their answer containing denials,affittnative defenses, and a cross-claim 
againstThree 99 Sunrise and 3 99 Sunrise for commoillaw indemnity and contribution. 

Depositions of Plaintiff were held on August 30, 2021 and November 23, 2021; and, a 
deposition of Almahmoud was held on February 2, 2022. Bythe Certi~cation Order entered on July 
5, 2022, this Court (Prager, J.) certifiedthis case as ready for trial. 

t 

By Order entered on May 20, 2021, this Court(Sull ivail, J.) dismissed the. coniplaiht i:is against Three'99 SUlll'.iSl'l, 

-3-
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CARBAJALv. 399 SUNRISEHWY · 
Index No.: 601176/20 

Motion Seq. Nos. 2-5: 

: : 

INDEX NO. 601176/2020 

RECEIVED NYSCEF: 08/02/2023 

By Notice of Motion filed on October 6, 2022 ("Motion Seq. No. 2")tPiaintiffmoves for 
an order pursuant to CPLR 3212, granting partial summaryjudgmeµt in his favor and imposing 
liability against Defendants pursuant to Labor Law §§240(1) and 241 (6). By Notice of Motion filed 
on October 4, 2022 ("Motion Seq. No. 3"),Almahmoud moves for an qrdet pursuant to CPLR 3212, 

granting summaryjudgment in his favor and dismissing Plaintiffs complaint and alLcross-claims 
against him. By Notice of Cross-Motion filed on February 14, 2023 :{"Motion Seq. No. 4'')~ 399 
Sunrise·and Almahmoud cross-move., for an order. pursuant. to CPLR 3212, granting summary 
judgment in their favor and dismissing Plaintiff's complaint and all cross-claims asserted against 
them. By Notice ofCross~Motion filed on February 15, 2023 ("Motion Seq. No. 5"), Tile Expoand . . 

Tile cross-move for an order granting summary judgment in theirJavor and dismissing Plaintiff's 
complaint The parties' respective arguments and relevant case law is addressed, inturrt, hereinafter. 

Analysis: 

Motion Seq. Nos. 2, 4 and$ 

Labor Law§ 240(1) 

. . 

By Motion Seq. No. 2, Plaintiff moves~ i11 pertinent part, for an order granting partial 
summary judgment and imposing liability <1gainst Defendants pursuant to Labor Law §240(1). 
Plaintiff argues that the· blade dislodging and falling from the forklift,: which was being used to Ii.ft 
and·install the steel column, is primafacie evidence of Defendants' failure to provide Plaintiff with 

adequate protection pursu'1llt to Labor Law:§ 240. Plaintiff further argu{!S that the dislodged blade 
being the proximate cause ofPlairitiff'sinjtiries is. self-evident . .In support of his motion; Plaintiff 

submits the Expert Affidavit of licensed professional engineer, Adam C Cassel, P.E., DFE 
("Cassel"), who, in addition to finding that Defendants violated Labor Law § 240(1 ), submits that 
the steel column itself "imparted an off-center load onto the forks which made the forks further 
susceptible to becoming disconnected or detaching." Cassel further opines that "the forklift truck was 
not an adequate or safe piece of equipment to use fot the hoisting and erection ofsteel columns at 
the construction site and therefore can be cited as a proximate cause for Plaintiffs accident," 

2 Plaintiffs Notice of Motion was initially filed on October 3, ;2022 and was corrected and re-filed o.n Octoper 6, 
2022. . ' . . 

-4-
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. INDEX NO. 601176/2020 

RECEIVED NYSCEF: 08/02/2023 

By Motion Seq; No. 4,399 Sunrise andAlmahmouloppose Plaintiff's reque~tedreliefand 

·seek; inter alia,. dismissal of Plaintiff's claim for lii:tbility pursuant ~o Labor Law l 240(1). Sy 
Motion Seq. No . .5, Tile Expo and Tile seek the same reli~f. ·Defend~ts argue that.LaborLaw § 

240(1) is inapplicable because Plaintiff was not injured by the object! being hoisted (i.e., the steel 

t':olunin). Ttle Expo and Tile further argue· that Labat Law § i40(1)! ·is inapplicable· because the 

particular blade that foll had not been used to secure or ·suspend th~ steel column; Defendants' 

ar~umc:nts are un~yailing .. 

Jn pertiri.ent part, Labor Law § 7400) provides that 
"Ail con,ti"actors• ~d owriers ~d their agents ... .in the ~ret:tion, demolition, 

repairing,. altering, painting; ·.deaning or pointing :of.a bu1ldipg or structure shall 
furnish or erect; or cause to be furnished or erected for tlie perfoi;mance of suchJabor, 
s.caffolding, hoists, ~tays,. ladders, slings, hangers, blocks, p~lleys; braces, irons, 

ropes; and other devices which shall be so constructed; placeci.~d operated as to .give 
proper protection to a person so employed" · 

To establish liability, the m.ovfog party m:ust demonstrate a vidlation of the statute and that 

the violation was the proximate cause of the injury sustained (Blake v N,e tghborhood Housing Servs. 

of NelV York City,.fiic:, 1 NY3d 28ff [2003]).. ' 

Labor Law § '240(1) is intended ''to be construed as liberally.as possible'' to further its 

legislative inte1it, which is·tO pt'otectagainstspedal hazards that ''consist of gravity-related acd.dents~. 

such as 'falling from a height or being struck by a falling object th~t was improperly hoisted or 

in~deq~il.tely secured' " (Jiron vC!iinaBudcfhistAss.n., 266 AD2d.34 7 (2dDept .i 999], ··quoting Ross 

v Curtis-.Palmer Hydi-o-Elec. Co., 81 NY2d494 [1993]): The Second Department has extended this 

protection to hazards created by the hoist itself, findin$ that: 

"The statutoryrequitement that workers be provided with proper protection exte11ds 
not. only to the hazards of building.materials. fuUing .from the. hi:>ist as th~y are being 
conveyed tp the lop of the structure, but also· to the·.hazard of: a defective hoist,:or 
portion ofthe hoist, tailing. from an elevated level to the grounW' (Jiron, 266 AD2d 
at3 49; see also Castillo v 62-65: 3 (jh Ave. Realty,. LLC, 4 7 AD3 d 8 65 [2d Dept 2008]; 
Fitzsimmons v City of New Yofk, · 3 7 AD3d 655 f2d Dept:200J:J). · 

Notably, in Jiron, th.e plaintiff wl:1.s not $truckby an objt::.ct being hoiste:d, but by a component of the 

hoist(i.e., its engine) whenitbe<;ame,disengaged and fell from ah elevated.ievel (266.:AD2d ·at 348). 
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QARBAJAL v. 399 SUNRISE HWY : 
Index No.: 601176/20 

In the instant matter, it is undisputed that the forklift was being, utilized.to seco.re, transport, 

erect, and .. install steel columns. In, any event, by its .C>wn definition,. ~· forklift is "a $.¢If-propelled 

.machine for hoisting and transporting heavy objects by me.ru1s of ste~l fingers insei.ted under the 

load.'' (Merriam-Webster.coin Dictionary, forklift [https://www.merria1J1-

webster .comf dictionary/forklift]). •Thus, the forklift herein .. meets the sta,tutory definition of a hoist" 

-.one ofthe devices spedficaily enumerated.in Labor Law §:240(i) (Fi(z$immons, 3TAD3dat 656); 

.consequently, as established in Jiron, there was a statutory obligation impo.sedupon the owner a,nd 
· c1Jritract6r·of the=Preinisesto provide Plaintiff.proper protectiOri·not onl~ from the hazard .ofthe steel 

columri falling, but from a defective component of the forklift falling. The cases: proffered by 
Defendants·to refute this point are either factuallydfatinguishable or~otcontrolling herein. 

. . .. ! . 

However, while it is undisputed that 399' Sunrise was the own:er ofthe Premises and while 

·the record indicates that Tile Expn.wa$ the-·generai conttactor ofthe coristruciion project,Jhi! record 

is unclear as to Tlle's involvement herdn. ·Thus, Piairttiff has faile~ to establish its prima facie 

.entitlementto partial sumtil¥Yjudgmerit on the issue ofliability pursup.nt to LaborLaw § 240(1) as 

.against all D~fep_d~tss = 

Labor Law§ 241(6) 

By Motion Seq. No. 2, Plaintiff moves in pertinent part, fi;>r an order granting partial 

sulllillazy judgment and iinpqsitig· liability:a.gainst Defendants pursJant to Labor Law§ 241.(6), 

asserting violations of the I11dustrial Code .and OSHA. Hy Motion Seq. No.4, 399 · Sunrise and 
. Almahqioucl oppose Plaintjffs re.quested reHefat1d.:seek, inter alia~ disµiissal of Plaintiff' sclaim for 

Uability pursu,anfto Labor' Law §:.241 (6). By .Motion Seq. No. 5, Tile :pxpo artd Tile seek the same 
. ' 

relief. 

lit pertihelitpart, Labor Law§ 241(6)provicies that: . 
"All contractors and owners and their agents ... when constru:cting or demolishing 

buildings ·or doing any•eJC.cavating h1. conm:iction ther~with ... s~all comply with the 
following requiremf:lnts ' 

All areas in which con!'.l~ction, .. ¢xcavation or demolition -work: is being performed 

shall be so coristructed, shor~d,-~quipped, guarded; aTTanged, opbratedamiconducted 
as to provide reasonable and adequate protection a11d safety to.the persons employed 
therefo. or lawfully frequeriting ;suchpiace_s." · 
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''To establish liability under Labor Law§ 241(6); [plaintiff] mustdemqnstratethathis injuries were 

proximately caused by a. violation :•of'an .Industrial Code .provision that is applical:,Ie 11ncler the 

circumstances of the case~? (Aragona v State, 14 7 AD3d 808 [2d Dept 2017]). To th~ extent the 

moving party seekstoinvoke a non~delegable duty, violations of specific provisions must be asserted 

(Ross, 81 NY2dA94). . . : . : 
I 

Here, Plaintiff asserts violat.ions of 12 NYCRR §§ 23.,2.3( a)~\), 23-2.3( c), 23-9.8( e); 23-

. 9 .8(j), atid 23-9.2( a)and D.efendaµts cb~le11ge each, in turn, · 

Iti pertinentpart.,. 12 NYCM :§ 23-2.3(a)(l) provides that: '~During the final placing of 

structural steel members; loads :shall rtot be released from hoisting r~pes untii Buch: members are 

securely fastened in place. Structural steel members shail not 1:ie fqrced into plate by hoisting 

:machines· while any persori is so located th~the may be injured thereby_;~ Moteoverf 12· NYCRR § 

23~2.3(c) provides tli,at: "While steel panels or sttuctutal st~el mernbets·are being hoisted, tag lin~s 

shall be provided and used to preveilt.uncon:ttolled m.oveinen.t of such panels or members. 10 Plaintiff 

argues that these provisions:wereviolatedbecausethe, forldift was in us~ while,.Plaintiff was working_ 

·in its vicinity. In opposition; Defendants·aiguethat these provisions· ateihapplicable because they 

,~e intend.ed to P.tevent inJ\lry from the steel colwnn itself and, that ev~n if they Were appiicable~ no 

violaiiQn: occurred becaus.e.:the ste~l colu,n11 was riot being ''forced" ~rito position. Given that 12 

NYCRR §23-2.3 .involves ''the final placing ofstructural -steelmembe{s," whichwas the taskbeing, 

un4ertaken. by Plaintiff at. the tim.e ofthe ·~c¢ident .such provision is. ~pplicable herein. However; 

insofar ;:i.s Defendants _challep.ge whether the steel column wa·s being ••forced" into position, they have 

raised a. triable issµe off11Ct.as to whether this provision was vfola~~q. Therefore; both Plaintiffs 

.requested relief.and Defendants' .requested .relief is denied. : 

l.n pertinent part, 12 NYCRR § 23-9.8(e) provides that: ''No. lilt or fork truck shall be used 

oil any surface that is so uneven as to make upsetting .likely:" Plaintiftargues that.this provision wa:s 

violated because Plaintiff testified.that the area in which the forklift was .operating was "'bumpy." In 

opposition, 399 Sunrise and Aimahmoud argue that this provision is inapplical>le because ·,'.the 

forklift was defective, not '·upset;'· " and, Tlle Expo and Tile argu~ ·that, even if violated; the 
allegation that such violation was the proximate cause of Plaintiff$ i~juries is purely speculative; 

Given the aile.gatfon that the forkiift W.as operated on uneven grounq. 12. NYC:RR.§ 23-9:8(e) is• 

-applicable herein. However, Defendants raised atriabie issueoffaqt as to whetherthhi provision was· 

violated and, ifso, whether the,yiolation was the.proximate caus¢ 9f Plaintiff'sin:juties. Therefore, 

both Plaintiff''$ requested reiieitand]J~fendants,~·.request(:d reliefis. 4enied .. 

-7-
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In pertinent part; 12 NYCRR § 23~9.SG) provides that: ''No ~ift or fork truck shall be in 

motion when· the loaded. forks are elevate.d higher than nece.ssary to. cl~ar floor pbstructions except 

as required for ·positioning to deposit the lo~d.•• Plaintiff m-gues ·that[this provisioIJ.. was, violated 

because Plaintiff testified that the forklift, with raised blades, was i~ motion whert the accident 

:occurred: In opposition, 399 Sunrise and A.Imahmoµd arg~e that th,is provision is i~applicable 

·because ~'the forklift was de fee ti ve; not 'upset;' " and, Tile Expo and tile argue that the recorddoes 

not indicate that the blades were elevated "higher than necessary." Qiven the allegation that the 

forklift was in motion with raised blades, i2 NYCRR § 23-9.80) is ~pplicable her~in. Howev.er, 

Defendants raised a triable issue of fact as to whether this provision Was violated. Therefore, both 
Plaintiffs tequested relief ~rtd Defendants' requested relief is. denied.! 

- I 

j 

In pertinent part, 12 NYCRR § 23-9.2(a) provides that: 

••All power-tiperated equipment shall be maintained in good.!repair and in p)'.oper 

9p1;:rating c·onditioii at·alftin:ies.·sufficient inspections of adequate frequency shall 

be mad¢ of such iequip1neii.t to insure such- maintenance. ljpon discovery, · any 
structural 4.efect or un:saf~ .c6ndition in such equipment. sqall be. corrected by 

necessary repairs or. replacement. The servicing and repair of ~i.tch equipment shall 

be perfomi.ed by qr 1Jnder the supervision of desigi;1ated perstjns; Any .servicing. or 

repairing of suchequipmentshallbe performed onlywhilesuch;equipmen.t is at rest." 

Plaiiltiffatgues that th1s provision wasyiolated by vjrtue ofthe.fact tha~ the bla:d~ became detached, 

In opposition, 3 99 Sunrise and Almahmoud argue that only the third sente11ce of 12 NYC RR §: 23-

9 .2( a) has been found to be sufficiently specific to permit recovery pursuant to Labor LF1W § 241 (6} 

(Misicki ·v Caradonna, l:iNY3d 511 [20091). To that end, 399 Sunris¢. aI1d Abnahmou4 .irgue thi!.t 

liability may oniy be imposed if they.received actual notice of the def~ct. Tile. Expo and Tile argµe 

that Alm~oud, owner:QfTile E~p.o and Tile, haclno knowledge of~efotklift's condition. Given 

the ailegationthatthe forklift was defective, 12NYCRR § 23.,9 .2(a) isiapplicablehereiri. However, 

Defendants raised. a tric1ble issue of factas to whether this provision was violated. Therefore, both 
P.l~niiff·s requested relief ~d Defendimts:'· .request~d relief is denied.! 

Insofar as J?laintiffalleges violations of OSHA, the Secondi Department has found. that 

''violations of OSIIA ··standards do not provide a. basis fc;>r liabiiity tjn_der Labor Law•§ 241 (6Y:,·. 

(Greemvood v Shearson; Lehman & #titton, 238 AD2d.3 l l [2d Dept 1997]). 
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RECEIVED NYSCEF: 08/02/2023 

BiMotion.Beq. No. 4; 399 Sunrise and Almahmoud cross-mpve. in pertinent·part, for··an 

order granting summary judgment and dismissing Plaintiffs claim fqr liability pursuant to Labor 

Law § 200.; or, alternatively, :undeta theory of common law negligen~e .• arguing thai they "d~d:uot 

create any condition or have.actual or constructive notice of any condition which caused plaintiffs 

jnjuries;' amfthat they "did nothave anyrole 11t the construction site ot~erthan.beirtg the owner and 
observing the ci;mstructiori frolli a ·t;listailcet By Motion Seq. No. 5,. ffile Expo and:.'tile seek the 

same relief, argq.irtg that the record clearly indicates that Plaintiff ''.only received ·d1rection and 

supervision of his. work from [Motocho J." 

Plaintiff opposesDefertdarits' requestedrelief,arguing that Defendants; lack of supervision 

of the work. itself d,oesn¢t abs◊lve:them. of liability for a dangerous condition on the ·Premises, such 

.as the allegedly uneven ground over which the forklift drove. ! 

"Ltibor Law § 200 (1) is· a: .codifica,tfon of the common-law· ~uty of an owner or general 

contractor to provide workers with a safe place to Work;' (Ortega v Ptictia, 57 AD3d 54 [2d o·ept 
· 2008]}, .. Cases involving Lapor Law· § 200 fall into two ·broad cate.i~ories: namely; those · where 

workers.are injured as a iesq.lt of dangerous or defective premises cond~~ions ata worksite, and those 

involving the manner in which the work is peifonned" (Id. at 61}. Wher~ both categories are alleged, 

theparly ·seeking dismissat'•is obligated to addtess·.the proof applicable. to· both liahiiity standards'' 

(Marquez v L&M Dev. Pqrh?ers; Inc;, 141 AD3d 694 [2d Dept 2016]). Regarding a ''dangerous or 

defective premises (;:ondition,'' lil;).bilitym1:1.y be imposed "if the ownerjeither created the dangerous 

:condition that causediheac~ident Qf had actual or constnictivei1.otice.o~the'dangerous condition that 

caused the, accid«;:nt'' ( Ortega, 5 7 AD3d at 61). However, regarding "the manner inwhich the work 
i$: performed," liability may only be imposed if "the party to be .. charged had th~. authori.ty to 

.supervise or control the petforma:nce of the work',.. (Id). To this end~ '"inere ·general supervisory 

authority.a.ta work site for the purpose of overseeing the progress of!the work and inspecting the 

worli product is insufficieritto impose llability under Labor Law§ 20()"\ (Id at.62). "A defendant.has 

·the authority to ~upervise or control the work· for purposes of Labor Law § 200 when that defendant 

bew-s the res.ponsibility for the mannedn wh1ch the work is perfonned1;{Jc/,). 

Here, insofar as Plaintiff alleges that the ''bumpy ground surface" over which the forklift 

qtove created ·"a, dangerous or defective premises condition." Plaintiff,. relying on Almahmqud's 

testimony that he would sometimes pass by the Premises, has raised a tri~ble i~su~ of (act as tq 
whether Defendants had constructive notice sufficient io impose liabiiity. However, insofar as 

. . . ' 
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Plaintiff alleges an issue with the ml1Ill1er of work, Defenclat1ts, relying.on Plaintiff's testimony that 

his work was supervised and controlled'solely by Morocho, established! their prima fade entitlement 

to dismissal by demonstrating that·iheydid-not have tire authority to sripervise:orconfrol Plaintiff's 
Work for purposes of Labor Law § 200: (see, e.g., Ortega, 57 AD3d atj 62; D14pkanicova v Vasiloff, 

·;35 AD3d 650 [2d Dept 2006]). ln oppositioi,., Plaintiff fails to-m.,ise a tr~ablds.sµe of fact Therefore, 

Defendant's are entitled to dismissal of Plaintiff's claim for liability pµrsuant to Labor-Law§ 20Q; 

or, alternatively, under a theory of common law negllgence1 to the e~tent the claim involves "the 

manlier iil which the work·is performed/' · · 

.Motion Seq. No. 3· 

By Motion Seq, No. 3, Almahmoud moves>for an order granting sunnnary judgment in his 

favo:r and dismi~si.n:g tlJ.e: complaint a,nd ·.a.II cross-claims. as asserted ag~nst hiin, fodividually; 

Alimihmoud atgues that he cannot be held personally liabie here1~ because his actions were 

undertaken solely in his capacity as the Principal of 3 99 Sunrise and TUe Expo. Almahmoud argues 

that Plaintiff has fij.iled to plead a, cause of action seeking ·10 pierce the·itorj:,orate veil and. that, even 

if he had,. he coul.d not support such a claim. Plaintiff opposes Almahmoud; s ·appiicati'on, arguing 

th~tAlmahmoud:firils to produce anyeviden.ce to demonstrate that.h~.is not personally liable. and, 

thereby, fails to satisfy ,hi_s initi~l burden.. Plaintiff further argue~· that copies of the permit 

applications for the construction prOj ect list Alrnalimoud in his inclivi~ual capacity. 

Generally, "a corporation·exists independently ofits owners; who are not personally liable 

for its obHgation!;t (E. Hampton UnionFree,Sch. Dist. v Sandpebble Builders, Inc:, 66 AD3d 122 

[2d' Dept ·2.ll09]) .. It js well-.$ettled law that "[o]ne of the prirµary and c;o¢pleteiy tegitimate purposes 

of incorporating is to limit or eljrn,.inate the personal liability of corporate principals'; (Matter of 

Goldman v C.hapman, 44 AD3d-9J8 [2d Dept 2007]). "[P]iercing tp.e corp(frate veil l;'equires a 

~bowing that:· (1) the owners exercised ctirriplete domination of the .9orporation in respect to. the 

· transaction attacked; and (2) that such domination was used to commit a fraud or wrong against the 

-pl;;rintiff which rtlsti.lted in ·plaintiffs injury" {1\/orris·v, Ne"H1 York Sta(e Dep 1r of Tax•~.& Fin .. , $2 

NY2d l35· [1993]). 

Here,. in support ofhis motion :for an· order granting s1.nnmary judgment in his favor and 

dismissing the complaint and cross-olaiins as against h1m individhally, Almahmoud. sµbmits 

testim_ony and documentary evidence tcidemonstrate that he. was actingin:hi.s cprporat~ capacity, not 

his.fo:dividual capacity; Specifically; Almahmoud submits his :depo~ition.testjmony whereby he 

attested that.he was the president of39.9 Sunrise and Tile Expo; that 399 Sunrise was the o\.Vner of 

[* 10]



FILED: NASSAU COUNTY CLERK 08/02/2023 01:40 PM INDEX NO. 601176/2020

NYSCEF DOC. NO. 154 RECEIVED NYSCEF: 08/02/2023

11 of 12

NYSCEF DOC. NO. 154 

CARBAJALv. 399 SUNRISE HWY. 
Index No.: 601176/20 

INDEX NO. 601176/2020 

RECEIVED NYSCEF: 08/02/2023 

the Premises; that Tile Expo contracted with non-party PMF Steel to install steel columns at the 
Premises; that he orily acted in his corporate capacity; and, that the construction project at issue­
herein was conducted through Tile Expo. Moreover, Almahmoud subrpits a Bargain and Sale Deed 
indicating that the Premises was owned by 399 Sunrise, as well as a!Prnject Proposal from PMF 
Steel, made out to Tile Expo. Thus, Ahnalunoud has met his prima facie burden of demonstrating 
thathe was acting ih his corporate capacity, not his individual capacity. Plaintiff's argument that 
Almahmoud's signature on the building pertnitapplication isindicatiye of his personal liability is 
contradicted by the building permit, Which is issued to 3 99 Sunrise,3 ias owner, and Tile Expo; as 
contractor. Absent any allegation· thatAlmalunoud exercised complete dominion over either 3 99 
Sunrise ot Tile Expo, and that such complete dominion was utilized fo commit fraud or any other 
wrong there is· no basis to pierce the corporate veil. Therefore, Alnia~tnoud is entitled to an order 
granting summaryjudgment and dismissing the complaint and anyi cross-claim as against him 

. . . ; 

individually. 

Accordingly, it is 

ORDERED, that Plaintiffs request for partial summary judgment imposing liability 
pursuantjo.LaborLaw § 240(1) is hereby DENIED; and, it is-

ORDERED, that the corporate Defendants' request for Sutjmiary judgment dismissinis 
Plaintiffs claim for liability pursuant to Labor Law§ 240(1) is hereby DENIED; and, itis 

ORI>ERED, that Plaintiffs request for partial summary juclgment imposing liability 
pursuant to·Labor Law§ 241(6) is hereby DENIED; and, it.is 

ORDERED, that the corporate Defendants' request for summary judgment dismissing 
Plaintiffs claim for liability pursuant to Labor Law §241(6) is hereby DENIED;and, itis 

(UIDERED, that.Defendants' requestforsummary judgmentdisinissing Plaintiffs claim 
for liability pursuant to Labor Law § 200; or, alternatively, lindet a theory of common law 
.negligence, i~ hereby GRANTED to the extent the claiminvolves the µiartnerin which the work is . . . 

perform.eel; ailq., it is ' 

3· 

Although the penn.itindicatesThree 99 Svnrise; Almahmoud's testimony clarifies that Three 99 Sunrise and.399 ~unrise 
are the .same cpmpany; and, in any event, Alinahmoud is not named, iridividU:ally~ as the owner. 

-ii-
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ORDERED, that Defendant FADI ALl\'IAHl\-IOUD a/k/a ,FADI MAH:MOt.JD'S request 
for smmnary judgment is hereby GRANTED and Plaintiff's complaint and any cross-claims as 
against Defendant F ADl ALi\'lAHl\-'IOUD a/k/a F ADI I\'lAHl\H)UD, individually, are hereby 

DISl\i:HSSEU. 

ORUERED, that all requests for relief not addressed herein are DENIED. 

This shall constitute the Decision and Order of the Court 

Dated: August l , 2023 
fvlineola, !'-if'{, 11501 

ENTER: 

ENTERED 
Aug 02 2023 

NASSAU COUNTY 
COUNTY CLERK"S OFFICE 
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