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FILED 
Short Form Order 

NEW YORK SUPREME COURT - QUEENS COUNTY COUNTY CLERK 
QUEENS COUNTY 

Pr esent : HONORABLE DENIS J. BUTLER 
Justice 

---------------------------- - ----------x 
RICARDO D. GONZALEZ , 

Plaintiff , 

- aga i nst -

RIAZUL ISLAM , MD , 

Defendant. 

---------- - --------------------------- -x 

IAS Part l " L. 

Index 
Number : 721333/2C20 

Motion Jate: 
June 27 , 2023 

Motion Seq . No . : 002 

The following papers were read on this motion by plaintiff for an 
order : (1) granting summary judgment as to li.ability in favor of 
plaint i ff and dismissing the third and fifth affirmative defenses 
asse r ting contributory negligence , ass--1mption of the risk , and 
failure to wear a seat belt ; (2) granting summary j Jdgrnent thal 
p l aintiff sustained a "serious injury" within the meaning of 
I nsurance Law§ 5 102(d) based upon facial fractures ; (3) precl uding 
defendant f r om producing expert testimony on this motion and/or at 
tr i al from Dr . Isaac Seinuk , DDS , and/or any olher dentist and/or 
physic i an on t he issues of plaintiff ' s facial and denta: inj11ries , 
and striking defendant ' s expert witness exchange for Dr . Sei:111:.C ; 
(4) granting pre - judgment interest commencing from the date of the 
summary judgment order ; and ( 5) determining that all pre-tr i al 
discovery is compl ete and p l aintiff may file a Note of Issue. 

Papers 
Numbered 

Notice of ~otion , Affirmation , Exhibits . . ............... E24 - 43 
Af f i rmation In Opposition , Exhibits .... .. . .. .. . ........ . E45 - 17 
Reply Aff i rmation , Exhibits . . . .. . ..... ..... . . . . ......... E49 - 52 

Upon the forego i ng papers , i t is ordered that this motion is 
determined as follows : 

On February 23 , 2018 , plai.ntiff was driving on B6th Street 
through the intersection with 31st Avenue , in Queens , with a greer1 

[* 1]



FILED: QUEENS COUNTY CLERK 08/22/2023 12:00 PM INDEX NO. 721333/2020

NYSCEF DOC. NO. 53 RECEIVED NYSCEF: 08/22/2023

2 of 5

1 i CJ ht i ·: r:.: L:1 i 11 - : £ " ' 
Ave~ , disob ye 

Th fir t br2,1 h 
- ·,1rlomer·1- th is;:::_,,:.: 

t ::i rd cl n ! . '. f'. 
e g l i. g En c e , a :-, :-, m,1 :) •· .i r: 

bcl :_. 

A prupor>."L'.:. ici 
.s~10•,..rin 1J uf er.tit.. ·1 P:r.e:·~t. 

•,,;:1s;1 

1 i. 

t. r:-::, i ,: 
i .L b j l ' t .. ' I: 

S LSUTkt :..."/ 

ci f 
' ) t. 

nn,_-, r '/ 
1-t~n ' 

:--,r1n,:; ta,-~P 
I_ i . ..:: '.• '-' (J h I_ l l (_• 

TTlct ~ E: r _i_ ct_ i ::; SL. C· 5 C l. ~al~'::: :: :3 CC. ,2-,. . 'v' a:' C 7 \l f' ~-- -:: :=; C: ~:=:, ,~· t _l ~ .~,., ~? :~, . , 

).:'.) r:sic::c:.J) .. :Jr1ce -=.l-1E :-T_C\7 Jll.t es1=r.=-t:t:.)~-=-.:3iiC'~~ ;·.,1.~=::·_:_--j_ l-::1,_::~-.:: i:-.:·f) 

t. 1. l 

23LU:U~"ld.Cj/ ju(.: 1]ffle'f~!~, :!1c_;;. L)'._J·:· 1 l '.'°] :.:..:~-): (: ::: l :-.1 ., 1-1f-- c)r)1.-. 1 c:.~:_:1 ~-]:-~ -:~: 1 '.·i~·T:".'":,,~ t·"1 

p I" cu 11 c e p v 1 c.i ,2 r :·· 2 , i. r. ,J ::lT i :? s i b l 2 f c: T., :':.:. t 1' = - _:_ ,cc r L ·__ · __ (~, •~ _._; '- -_d -1 i __ ,ii t_ l '. _-

::...:.aD.:..::...11:.y, a rl:1i;1l_tff i.':i ··o 1.-,,.--~C~-- :·pc1·,'·,·p.·] t-·· ''h()",,; ,l~(':(.::!_(-:T tr::~:r. 
cnr,1p . ..:,,--.--:'lT:.JVP f,11~1t t:_·) est'::blis:-: :-.is,::::- :-:c:::,::.:- p:..:..n:, .:.c:1•_:~,: ,,.-,, i 1 1,-:c:-r;:.,r·.t 

to jud,;_Tmc,r:t de:; ::l '.lkil:Lc.::.r. ::;l .La•1J '.s"':e F:'.":,-J-,-_jci,~e::c ·• '·--·- c,:.. '.i1:c',.' l:'c.r.:-~, 
.3 ~,; ':1 3 ci .3 1 ) , l " p r 2 :=1 ~ :3 I ~·.·: c~ r C{ ~.1 q :_::. L~ .:J :.~ _,( i :_~ -;/ ::~ 1_: r: 1 0 ~ ' . p 
C~2C:8 [2d Dep:: 2: .. :22:;. ":=::vc•n L:-.. o~:fr, a rl=:1··t1ff ':c; n t- '.·ecr1~1ed t-:: 
c:c:; ab}i:::r·: his n:::.· '.".Pr -:"":::eedom f,:y·· ,--:-:,·:Trar ti 0;2 ;·_rc,::::li::::,,r_:c , ___ ) l:,c· 

n[ '"" n~_aj:--,:'.ff'? c:::cTpara.tivc rr·<J''•;•r,-·-r. r:·::ty L· (_': d ,_, c i .:J ,:. :l i -, ··1e 

:- C· r ·=:or:tezt :::;f c .5...lTill'.dry _;,_1dgnc:1L f"iC' :·1 ',-.,•:--1Ct 1'' ·r·.,·: r tiff 
s1..:'.T~rc1ry •r;I_ ,iisr:1i::: ~r dPf .J,-t' 
allccln1 co~parati 
t Le i:- L:i i: 1 L j_ ' i 11 ••-'-I<"--':,.,-'-;(--"_,-'-)<.:...· ---'-Fcc'.cc:c..:.·1_.;;qL_[:...:.;-"qL.._--'--"..........;1,--'--!;""'2_,,_:".,_-: -=--·, I (:: f 

:d)21 I 

[2d Dcp:: 2J22· '.in~e~na~ qcot3t'~r narks omi~-:-ecil 
cl a "-Ieh'c:".c --~-j-:-_J·: ~J-e r::..::=il---.t-cf-,,:ay .:.::.' ;,,:n~_i:_J..,~---' 
o -c. he r s w i 11 u i:..l E-.::· y t : : ,.::: :_ r a f f i -'.I ,,; := r 2 c.1 • 1 ::. r i :·, ,::r t h 2 n 

r r 
,i r:f_ : , · 

11' 

l I~:. 
''Tr--2 :_·,p2~~1tu::: 

·:-'- ,:: ,:',, __ !ii,_-, I_ l i :l : 
- -. v '... 2 ::.. ,::: b ·_1 t a 

d.rive.t i...rave~j_r1g w.:i..til ~t1e rigf'.Lz.-of-v.1ay ~~~ay r~c-~'Cl.~~1c~c.ss DC,; tc~~-iJ tc; 
have contributed to the happening of the accident if he o~ she did 
not use reasonable care to avoid the accident" (id. r internal 
quotation marks and citations omitted]). "Nevertheless, a driver 
with the right-of-way who has only seconds to react to a vehicle 
which has failed to yield is not comparatively r.egligent for 
failing to avoid the collision" (id. [internal quotation marks 
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omitted]; see Rabenstein v Suffolk County Dept. of Pub. Works, 131 
AD3d 1145, 114~ [2d Dept ?0\5]). 

Plaintiff, in support, annexed his affidavit wherein plaintiff 
atte'.::ted Lhat at thf0 :-ime f the acciclent r~alr '_ ff ''-··~·'=_; dr'_,_cing 
app,oximc=i t ely C) rn_._ _:_2s per h·- :; r on 8 6t_ Stri=;:et tr:~ )Ugt the 
intersection with 31st Avenue, with a green light in plaintiff's 
favc.ir, whe·, det,,:-1dant':::; ven'cle enterei the i:1ter::32cti:t-: fror-1 -1st 
Ave1 ue a(~1 :tins t a st<?~ad'/ red light, an : drO'h i:1 fro:·;t-_ of 
plaintiff's vehicle, and that plaintiff on y had one or two seconds 
to react to defendant's vehicle. Plaintiff also annexed the 
af" · cavic- f n :-1-par :_y wiL:,ess \·'.atth 0 .-: McN-_,:r:ee, o c .rrob ' ted 
plaintiff's affidavit that defendant entered the intersection 
against a steady red light in front of plaintiff's venlcle. 

The evidence o'~ered by plaintiff demonstrated, prima facie, 
that " [defendant's] conduct was the sole proximate cause of the 
accident," thal "[ inri f], 'NhO id y:q:1t-, way, was 
ent tled t. a 1;me :1at fend-rnt] '·" uld cbey he f fi, law 
requiring [defendant] to yield, and that "[plaintiff] was no:: 
ne<J: ~genL ior f ilL~:, to iOid -he · lisi (Y' by -., :,ett, 208 
AD l 1174, 11 76; ~ ~·n ey Sant~t: :ci, :.5 T•.r- ::ct 8 8 ,1 [2d 
Dept 2016]). 

Con:_ ry defense cut:nsel' :,; as•, rtio:, . ais,_ in < r:pos · on, 
photographs of the accident do not raise triable issues of fact 
whether plaintiff had an opportunity to observe defendant's vehicle 
pri_;r to L1e ac,iden:- and U:us •.dc!the1 pla r~iff i; co-r ara i/ely 
at fault in the happening of the accident. 

As ~,. ch, :-1e f: t t b nch nf th r:1oti by i. inti ! f s ,, king 
su:1::nary Judc;ment on the issue of 'abi.i~':/ an,: dismissal of 
defendant's third and fifth affirmative defenses asserting 
cort:ibut ~y r1c,,1ligen-·e, "-:sum:) .. on f th2 :isk, and il r--" to 
wear as at belt, ar gra~ ed. 

The i=.:c,cond bra:ich of the :rc 'io:1 Ly plaint'._±"{ se,•/_; s L:·-,ary 
ju,::qment that :jlaintiif si,stair: ,:I a ":,,eri i in111ry" ,,., th-r the 
meaning of Insurance Law§ 5102(d) based upon facial fract~res. 

Under New York' :s "r1c) fau~ '' ir::sura1-:-·e, 1 ,•:, 1:, ordc::• to 
maintain an action for personal injury, a plaintiff mus~ establish 
tr1at a "serious i11jury" has been s11stained (Licari '\l E .. llio_t, 57 
NY?d 230 ll982l:. Ins1rancc Law c,; 510 O j) dci. nes "seri _.s ir:11:ry" 
as tcllow:0:.: 

[A] ~Jerscr:al i,-:-' ury 
disnenberme~t; [3] 
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facial and dental injuries, is denied. 

The fourth branch of the motion by plaintiff seeking an order 
awarding plaintiff pre-judgment interest commencing from the date 
of this Decision and Order is granted in the absence of opposition 
to this specific branch of the motion by plaintiff (.§.§.g CPLR § 
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5002 ; Van Nostrand v Froehl i ch , 44 AD3d 54 , 58 [2d Dept 2007]). 

The fifth branch of the motion by plaintiff seeking leave to 
file the Note of I ssue is denied as their remains outstanding 
discovery requested by defendant. 

As such , it is 

ORDERED that the first branch of the motion by plaintiff 
seeking summary judgment on the issue of liabj Uty j_n favor of 
plaintiff and against defendant , and dismissal of defendant ' s third 
and fifth affirmative defenses asserting contributory negligence , 
assumption of the risk , and fa ilure to wear seat be:t is GRANTED ; 
and it is further 

ORDERED that the second branch of the motion by plaintiff 
seeking summary judgment that plain ti ff sustained a "serious 
i njuryn within the meaning of Insurance Law§ 5102(d) is DENIED; 
and it is further 

ORDERED that the third branch of the motion by plaintiff 
seeking an order precluding defendant from producing expert 
testimony on this motion and/or at trial from Dr . Isaac Seinuk , 
D.D . S ., and/or any other dentist and/or physician on the issues of 
plaintiff ' s facial and dental injuries , is denied ; and it is 

further 

ORDERED that the fourth branch of the motion by plaintiff 
seeki ng an order awarding plaintiff pre - judgment interest 
commencing from the date of this Decision and Order is GRAN':'ED; and 
it is further 

ORDERED that the fifth branch of the motion by plaintiff 
seeking l eave to file the Note of Issue is DENIED . 

This constitutes the 

Dated : August.17, 2023 

decision and order~ urt. 

FILED 
COUNTY CLERK 

QUEENS COUNTY 

Denis J . Butler , J . S.C. 
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