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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NASSAU CIVIL TERM PART 16 

Present: HON. CHRISTOPHER G. QUINN 
Justice of the Supreme Court 

Ih the Matter of the Application of 
THOMAS KELLER, and all othersirnilarly 
situated Petitioners on the annexed 
SCHEDULE A, 

Petitioner(s) 
-against-

THE ASSESSOR OF THE VILLAGE OF GARDEN 
CITY and THE BOARD OF ASSESSMENT 
REVIEW OF THE VILLAGE OF GARDEN CITY; 

Respondent(s). 

The following papers were read on this motion: 

NYSCEF No. 1 ~ 29 

INDEX NO. 616001/2022 

MOTION SEQ. No. 001 - MD 
MOTION SEQ. No. 002 - ~ifG 

Upon the foregoing papers, Petitioner Thomas Keller1s Petition on behalf of himself and all 

others similarly situated, pursuant to Article 78 of the Civil Practice Law and Rules ("CPLR") for 

an Order reviewing, annulling and rescinding the determination of Small Claims Assessment Review 

Hearing Officer Barry Clarke; appointing a new hearing officer; and remanding the matter to the new 

hearing officer for a de novo hearing and Respondents' cross~motion, pursuant to CPLR §§ 

3211 (a)(l ), (7), ( l 0) and CPLR § 7804(g) for an Order denying and dismissing the Petition are 

consolidated for disposition and determined as set forth hereinafter. 

Petitioner; on behalf ofhimselfand thirty.,seven (37) other similarly situated taxpayers seeis 
to have the SCAR decisions and orders issued by Small Claims Assessmem Reviev.r ("SCAR') 

Hearing Officer Barry Clarke annulled and vacated as being based on an error of lav,r and therefore 

arbitrary and capricious. After conducting SCAR hearings for Pefaioner and the others similarly 

situated, the Hearing Officer rendered dedsions in each of the matters which determined, on thG 

claim for unequal assessment, that the individual Petitioners did not have standing to challenge the 
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Residential Assessment Ratio set by the Ne\v \'ork State Office of Real Property Tax Services 

("ORPTS"). ln so doimI" the Hearing Officer stated that he ,vas rdvinf! on his reading of ReHl ..__. ._,., - -,., '-· - - C 

Property Tax Lav.: § 1218. specifically as that statute ,vas interpreted by· an Order of this Court 
,. ., . r ) l J s-· b . ., -~ --i '"' • • -·r·· ' . , .. -, - ·1" " , i •..• ' t Sternrnan, " .. tiahxi. ,. eptern .. er;;. i, LlJL i m . fie Jda!fr't tr,l Lostrgan v. . he As,ffssor of tne /ilwge 

qf Garden City (Sup. Ct., Nassau County. Index No. 6!0725/2020) (hereinatkr "C'ostigan J''), 

wherein the Court eonduded that '·class ratios are 'species or subsets' of state equalization rates'' and 

me therefore covered by RPTL § 1218," In so doing, the Court in Costigan 1 relied on the Second 

Department's decision in A-falter of fair Market Assessment Comm., LLC' v. New York .State (?.fl.' (f 

Real Prop. Tax Sen·s.; 65 A.D3d 1143 [2d Dept 2009]). In reliance on this precedent, the Hearing 

Officer concluded, citing Costigan las the ,·best evidence," that a ·'taxpayer does not have standing 

to challenge an equalization rate {or class ratio).'' 

Petitioner then filed the i.nsta.nt A.rtick 78 proceeding, on behalf of hinv,;df and similarly 

situated taxpayers, cha!lenging the Hearing Officer's ddenninations. In so doing. Petitioner 

primarily argues that the decisions should be set aside because follo\ving Costigan 1, in an Order 

entered October 5, 2022, this Courl (Steinman, l) granted reargument lo the Petitioners,. and upon 

reargum.ent, concluded lt \Vas mistaken in its deterrninatkm that those Petifamers did not have 

standing to challenge the R,.-\R (hereinafter ''Costigon 2"). In Costigan 2, the Cour! h)und that "'an 

analysis of the applicable statules and case b\-v---including F'air Assessment-,reveals that nothing 

in the lavv limits a Petitioner's proof of the appropriate percentage of value solely to the RAR 

promulgated by ORPTS.'' 

Petitioner contends, then, that the Decisions of the Hearing Officer should be vacated and 

a ne\.V Hearing O.Uicer, should, in effect, be compelled to fo!!ov,:- Costigan 2 because Petitioner and 

the others similariy situated, have the right to mount a "collateral attack to impeach ORPTS' RAR'' 

by commencing a SCAR. Petit10ner asserts that there is no prejudice to Rt.,spondent in directing this 

outcome, because a SCAR decision "'has the sole e.tfoct of changing the measuring tool. in ,,.vhich one 

t:'.valuates the taxpayer's assessment at that particular SCAR proceeding'' and '\.ithen-vise has no 

probative or precedentfal value" (Petition ir 12 ). 

Respondents m.ove to dismiss tht:'. Petition on procedural and substantive grounds. 

Respondents contend that procedurally, the Petition ,vas filed against the \vrong entities as -it \vas 

filed against the ··Assessor to the Village of Great Neck Estates·' and the "Board of Assessment 
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Revic\:•/' as opposed to the Village itself. Respondents cont:;md that th<i.! Village, not its agcTicies, is 

a necessary party to this proceeding, and that without the Village itsdC the Petition should be 

disrnissed. Responcknts further argue that the Petition should be dismissed because the Petition is 

not supported by a party \Vith personal kno,vledge of the underlying SCAR proceedings. On r.he 

merits, Respondents asse11 that tbe decision of the Hearing orncer 'Was neither arbitrary nor 

capricious, arguing that the Hearing Officer correct.ly detcTrnined that Petitioner did not have 

standing to c:hallemre the RAR, and that. evt~n ifthat deterrnination \Vas in error_ the Hearing Officer 
~ - . . . -

nonetheless properly concluded, based upon the evidence, that the Petitioners had not rnd their 

burden of establishing the1r dairns of untqua1 assessment. 

fo opposition to Respondents' motion, Petitioner argues that (1) it \Vas proper to have its 

attorney verify the Petition since the material allegations are legal issues, not. fhctual issues~ (2) that 

the proper entities, \Vhich are political subdivisions of the ViHage of Great Neck Estates, have been 

sued herein: and, (3) that because the Hearing Officer incorrectly relied upon the "admin1.xi!y flawed 

decision," in Costigan 1. \vhicb was superseded by Costigan 2, the determimuions, on their fat.:e., are 

unsustainable. 

The Court notes. in the first instance. that one of its fellow Justices, the Hon. Diccia ·r, 

Pined,dGrwan, recently considered these very same arguments that are ma.de by the parties herein 

(Yeung, et. al vAssessor the Viilage c.!f'Greal N·eck Estates, ~~NY'S 3d ~-, 2023 N.Y. Slip Op. 23224, 

2023 \VL 4753838[.Supremc Court, Nassau County 202Jj). Indeed, Respondents' argu.ments for 

disrnissing the comph:.1.int in that action, both procedurally and substantively, are nearly identical lo 

the arguments for dismissal of the Petition contained herein. 

In any e\-'ent. the Yeung court, in a thoroughly reasoned decision, analyzed the history and 

policy behind ORPTS establishing the RAR and concluded. based on extensive Appellate Division 

precedent that an individual taxpayer does nN have standing w challenge or ••impeach'' an RA.Rat 

a SCAR Hearing (see Yeung, 2023 WL 4753838, *4, citing, RPTL § 1218; .lvfotter c.f Fair 

Assessment Comm., LLC 65 AD3d 1143 ;. A.faller of W''<fst End iVeighhorhood Taxpayers, Inc, v lVYS 

Bd. (!f'l?eal Prop. Tax Servs., 39 AD3d 764 (2d Dept 2007}}; Mimer qfBrimberg v Commissioner 

q.f'Finance (!{the City (?f'l'<lni· York, 49 ADJd 298 f.1 ·;t Dept2008}: Matter <.fh•iner v .,Yeh' York State 

q[lke of .Real Prop. Tax. Sens., 25 ADJd l 005 [3d Dept 20061; Afatter q(Rokowsk:y v Stale Bd. of 

Equalization & Asses,rnu.mt, 172 AD2d 93 [ 3rd Dept 199 l l). 
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This Court, i.nindful of the fact that it is not required, under the mles of precedent, lO .fr'1low 

the decision ofa coordinate Justice of the Supreme Court (see, e.g.,_31 Carmody-'vVait 2d § 172:91) 

is nonethekss persuaded by the Yeung Court's analysis. Perhaps the most persuasive part of the 

Yeung court's analysis is the simple conclusion that finding that an individual taxpayer has standing 

to mount, in Petitioner's \Vords, a '·collateral attack" on the RAR established by ORPTS. in any 

proceeding, leads to the anomalous result of having different RA Rs for different taxpayers in, in this 

instance, the Incorporated Village of Garden City. The purpose of the SCAR statutory schen1e 

cannot reasonably be read to create two separate classes of taxpayers within a taxingjurisdiction, i.e., 

those vvho mount collateral attacks on RARs and persuade a hearing officer to potentially app!y a 

different RAR than that established by ORTPS and those who do not. 

In addition, finding that Petitioners have standing to cha.Henge the RA .. R in a SCAR 

proceeding pem1its a form of litigation to proceed \Vithout a necessary party, OR.PTS (see, e.g., 

CPLR § 1001 [a]), There can be no serious question that the State ofNevv York is prejudiced by its 

inability to defend the RAR it promulgated in a SCAR hearing. 

Accordingly, it is 

ORDERED that the Petition is DENlED; and it is further 

ORDERED that Respondenfs cross-motion to dismiss the Petition is GRANTED; and the 

Petition DISMISSED; it is further 

ORDERED that all requests for relief not specifically addressed herein are DENIED. 

This shall constitute the Decision and Order of the Court 

It is SO ORDERED. 

Dated: AUG 1 4 2023~ 
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ENTERED 
Aug 15 2023 

NASSAU COUNTY 
COUNTY CLERK"S OFFICE 
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