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--------- ----- ------------- ----------------- --- ------------------- ---- -------- --x JNDEX NO. 15151412023 

SYDNEY R UTKOS Kl, 
Plaintiff, 

~ v -

NEW YORK UNIVERSITY, NEW YORK UNIVERSITY 
COLLEGE OF DENTtSTRY, ANDREA SCHRIEBER, 
LESLIE SMITHEY. STACI RIPKEY, CHRISTINA MORROW, 
DENISE TROCHESSET, ALEXANDER KERR 

Defendant. 

•r·-- ------- -------- --- -- --- ------------------------------------------------- -X 

MOTION DATE 06/0912023 

MOTION SEQ. NO. -----=-00::..::2=-----

DECISION + ORDER ON 
MOTION 

The following erfHed documents, risted by NYSCEF document number {Motion 002) 13, 14, 15, 16, 17, 
18, 19. 20. 21, 22, 23. 24, 26, 31, 33 

we re read on th is motion to/for ----------=D~ISMISS 

Upon the foregoing papers. Defendanb l\cv.• York Lniversity C'~YU)'), Nev ... · York 

University College of Dentistry ("College of Dentistry") (collec.::tivdy, "NYU Defendants"), 

Andrea Schreiber ('~Schreiber"), J ,esli~ Smithey ("Smithey'} Staci Ripkey ("Ripkey"}} Chdstina 

l\forrow ("'\ifomw/'), Denise Trochesset CTrochesset"J, and Alexander Kerr's ("Kerr'') 

(collectively .. Defendants") motion for an Order dismissing Plaintiff Sydney Rutkoski's 

(""Pluinli ff') Amended Complaint is granted. Plaintiffs cro~~-motion for leave to file a second 

amended complaint is denied. 

I. Background and Proccdura~ History 

Pl(iinti ff has h~en a '>ludcnt at the CoUcgc of Dentistry since the summer of 2019 

(l'-.~SYCFF Doc. 9 at ~!4 . 9} 19 J. Plaintiff alleges tha1 as u r~sul Lo(' bc:r adult attention deficit 

disorder ("'ADHD") and anxiety disorder, the N YU Defendants grunted her accommodations. 

incl uJing hut not l imitc:<l lo, lime and one-half on exams, in-class tinicJ assi gnmrnls, and out·of-

dass timed exams (NYSCEF Doc. 9 al i11· 23, 33). 
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Uc ginning in January 2022, Plaintiff was required by the College of Dentistry to take a 

course;: called Clinical Pathologi~ Correlations ("CPC') (NYSCF.F Doc. 9 at ir 51 ). Plaintiff 

alleges that the final examination in the CPC course was administered to all students twJ~e 

because of its difficuhy (NYSCEP Doc. 9 at •r 82). 

After foiling both a first and sc:cond administration of the CPC examination, Plaintiff 

met with Professor Kerr and requested to re-lak~ the CPC examination for a third time, with 

double accommodations granted l \J YSCLl' Uoc. 9 at ~if 101-102). Plaintiff alleges that Professor 

Kerr denied her request without any effort lo engage with Plaintiff regarding appropriate 

accommodations (NYSCEF Doc. 9 at~: I 0.3 ). 

On June I , 2 02?. Les 1 ic Smithey and Christina J\·1 orro\v in formed Pbi n ti ff that: as a result 

of' failing the CPC course, she would need to repeat the entire ac:ademic year (:JYSCFF Doc. 9 at 

~ 113). 

Plaintiff commenced this action against DefondunLs hy filing a Summons and Complaint 

on February 15, 2023 (NYSCLI: Doc. 1). Plaintiff filed an Amended Complaint on May 9, 2023, 

alleg1ng four causes of action: (I) disabi tity discrimination, rctal iation. failure lo accommodate. 

and failure to engage in the interactive process under New York Stal~ Human Rights Lav ... · 

("'NYSHRL") against all Defendants: (2) disability discrimination. retaliation. foilurc to 

accormnodate, and failure to engage in the interactive process under the New York City Human 

Right~ I .aw ("NYCI IRL '') against all Defendants; (3) breach of contract; and ( 4) bad faith 

(NYSCEF Doc:. 9 pp. 19~~.J). 

Ddendants brought the instant motion on June 9, 202.1 seeking an Order dismissing 

Plainti rr s Amended Comp~aint in i LS entirely on the grounds Lhal lhc Amended Complaint fails 

to slate a daim upon which relief can be granted; that Plain ti rr s claims arc barred by the statute 
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of limitations and that PJaintiff s action is barred by documentary evidence (N YSCLF Doc. 13 ). 

On June 21, 2023 Plaintiff brought a cross-motion for an Order granting Plaintiff leave to file a 

second arm::ndcd complaint (NYSCF.F Doc. 20). 1 

II. Discussion 

a. Dismissal lJndn CPLR .32J 1 (.a)(.7} 

Pursuant to CPLR 321 l(a)(7), '"[a] party may move for judgment dismissing one or more 

causes or· ucLion a~scrh.:J agains1 hirn on the ground that ... the pleading foi Is to slate a cause of 

action .... '' In considering a motion pursuanl w CPLR 32 I l(a){7) to dismiss a complaint f{lr 

failure to state a cause o i· action, '"lhL" court must gi vc the pkmhng a hhcra! construction. accept 

the fods alkgcd in the complaint to be true and afford the plaintiff the benefit of ev~ry po:'isiblc 

favorabic inference" (J.P. :Horgan Sec. Inc. v Vif!,i lcmr Ins. Co. 21 NY.1d 324. 334 r10 l 3]). 

~'[T}he sole criterion is whether the pleading stales a cause of action, and therefrm~ if from its 

four comers factual allegation~ ar~ discerned which if taken together can manifest any cau~e or 

action, a moLion for dismissal must foil" (Kusher v King 126 AD2d 44n, 467 l_lst Dept 19871). 

Defendants claim that Plaintiffs Amended Complain! must be dismissed b~causc her 

daims against De fondants may only be brought pursuant to a CPLR Article 78 proceeding 

(NYSCEF Doc. 16). Pursuant to CPI ,R 7803(3 ). an Anicle 78 prm.::ccding may raise the question 

of '\vhelhcr a ddcm1ination was made in violution of a la\vful procedure, \vas affected by an 

t..>rror of law or was arb1trdry or L:apricious or an abuse of disuction." 

L It is noted that Plainti fr;:; Memorandum of Law in Oppo~ilinn to Dcfrndants' motion and in suprnrL nf PlaintitTs 
cmss-mmion for !ca1•c lo l11c a ;:;econd amendt:-d cnmpL1in: (\JYSCLF Doc. 23) exceeds the wnrd limit impos~d by 
22 VY.C.H...R. 202.8-b(e). While the failure to rnmply wilh the Couit·s rnks is <i ba..>is tu dmy th~ cro.5s-motion in 
its en Lircty, the Coult, in its discretion, dccL-. to address the mot ion on the merits. 
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The Court of. Appeals has made dear that courts should not entertain claim!:> lhal ••would 

require the courts not merely to make judgments as to the validity of broad educational 

policies ... but, more importantJy, to sit in review of the day-to-day implcmentulion of these 
. . 

policies" {Donohue v Copaigue Union Free School Dist. 47 NY2d 440 [1979]). Ilowever, 

·•private colleges and universities arc accountable in a CP LR Article 78 proceeding, with its 

well-defined standards or judicial review, for the proper discharge or their self-imposed as well 

as statutory obligations .... Thus, the judgment of profrssional edllcntors is subj cct 10 judici(d 

s~rutiny to the;: extent that appropriate inquiry may be made to determine whether they abided by 

their own rules. and whether they have acted [n good faith or their action v.·as arbitrary or 

irrationar' (Gert/er v Good.gold. 107 A 02<l 481, 486 11 ~1 Dept 1985 ]). 

Th c Court n f A ppcal s has further asserted t hal -• [ s] tron g pol i c :• cons i dcra ti o ns mil i rare 

agninst the intervention o i· courts in c:ontrovcrsies relating to an educational institution's 

j udgmcn t or a studenf s ac adcmi c performance .... Un h h <l i sc.:: i p 1i nary aeti on s taken against a 

student ... institutional asse.'jsmenls of a student's academic performance, whether in the fonn of a 

particular grade received or actions taken because a slmicnl has been judged to be scholastically 

deficient, necessarily involve academic determinations requiring the special ex.p~rlise of 

educators" (.\'uscm }.1 v }lew York Law School, 76 NY2d 241 119901). Thus, courts have 

-~declined, in the ahsenc:t: u (.had faith. tn com pct a university to award a di pl om a \vherc a student 

alleged that he failed a final comprehcn_'ji v~ exam lsic J because of his reliance on the professor's 

mi:sslatcmcnt as w hOV•i the- ex.am lsicj would be graded [Olsson v Board o/"lligha Lducarfon, 49 

NY2d 408 ( l 9!W)"]. or to compel a medical school lo permit a student \vho had failed a number of 

courses to repeat a year [ l !. v /\'cw York Afedica! Co1lege, 88 . .\D2<l 296 ( 1 9~Q)_I" (Susan A1 v 

,Vew York law L\'choo/, 76 NY2d 241, 246 [ 1990]). 
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tdorcovcr, it is well settled that where a defendant's ~'allegedly discriminatory acts arc 

directly related to the academic or disciplinary determination~ made by de fcndants, or to the 

procedures followed in reaching those determinarjons, they must be brought in an article 78 

proceeding, rather than a plenary action" ( Kickerlz v New rnrk Univ., 110 ADJd 268 l 1st Dept 

2013]). 

Here, each of Plaintiffs c!aims directly relate to academic or adrnin) ~trali ve de~isions or 

n~ fendant~, wfoch arc suhjeL:l w exc l usiv(! ,\rtic le 78 review. Plaintiffs first and second callscs 

of action claim that Oefcndants vioJatcd their statutory duties to Plaintiff by discriminat1ng 

againsL h~r on Lhi.: hasi~ or her di.:;ahilily (:\YSC EF Doc. 9 pp. 19-20). I fov . .:cver, the ulleged 

discriminatory acts claimed by Plaintiff each relate to academic and aJmin1strati vc decisions 

regurding the <li sahihty accommodations owed to Plaintiff and the testing procedures 

implemented by D~fondants. As Dcfondanls staled in their Aifomation in Support, Plaintiffs 

causes of action '"stem rmm the Defr:ndants' academic decision denying P1aintiff s request to 

modify or relax academic standards by allowing h~r to take the CPR examination a third time" 

(>JYSCEF Doc. 16 p. 15 ). 

PlaintilTs third cuw;e of at.:lion for breach of contract alleges that the CoJlege's 

requirement to force Plaintiff to repeat her third year and to take courses she had already passed 

was '"in breach or the agreement hct wtxn :-J Yl.I and I Plaintiff] \Vhcrc[n ~he would matriculate 

under the ordinary course to\.vard graduation in four yeurs as she completed her courses, wh[ch 

shL: was :successfully achi~~ving but for the College's refusal to implement the revised 

accommodation" (NY SCLf Doc. 9 at i! 170). As this cause of action is flatl.Y challenging the 

:.J '/ U Defendants' academic decision that P lflint]ff repeat her third year f{Jr failing a coun.c, and 

the1r determination that Plaintiff was not eligible to re-take an examination a third lime~ like 
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Pl ai nti Jf s first two ca uses o (' uc:ti on, Plain ti ff' s th }rd cause of action must also be brought in an 

Art id c 7 8 proceeding. 

Plaintiffs founh cause of action for bad faith aHeges that NYU acted in had faith "I h ]y 

ref using to grant [Plaintiff! accommodations for the April 28, 2022 make-up exam [ ~·ic] or that 

June 23, 2022 remediation exam," (Ind by •~forcing fP!aintiff] to take l:Oursc.~ she haJ already 

passc.::<l and to pay tuition for tho sc cours cs" (NY SC FF Doc. 9. at 'f 1 7 5-176). Plaintiffs fourth 

cause of action. '.i kc her ri.rsl three, is directly related to academic and di '>tiplinary detem1inations 

rnude by a higher educational institution~ and thus is suhjecl to exclusive Article 78 revie\V. See, 

c.g, Risley v Rubin, 272 AD2J 198 [1st Dept 2000]) (holding that a plaintiffs breach of contract 

claims are properly dismissed \Vhcn they ''implicate the type of academic an<l adminislrative 

decisions rcvicwahlc only in a llineJy-commenced proceeding pmsuant to CPLR article 78"; see 

alsQ Kickertz at 274-275 (1 lolding that a cause of action for breach of the imphe<l duly of goo<l 

faith and fair dealing alleging that "?\f YU engaged in ha<l faith conduct by impkmenting and 

enforcing its contrac.::t with pJaintiff. including the Code of Ethics, sclcctivcJy, aJlowing male 

s!udents to obtain their ... degrees despite findings that they t::hcaled, but denying plaintiff her 

degree ~ven though slJ~ generated the required amount of. .. fees," was "in essence a challenge w 

NYli's decision to expel plaintiff, wh[ch is subject to article 78 review"). 

\Vhj le Plaimi ff dai ms Lhat the rnom:y damages sought by Plain tiff in this case cannot be 

all(mJ~d in an Article 78 proceeding, such a conclusion is misguided. l t is \veil ~cttlcd thal "l i Jn 

an Article 78 proceeding, the judgmenl issul!d by Supreme Coun may grant restitution or 

damages so long as they arc incidental to the primal)' relier sought hy [the J petitioner" (GrosY v 

Perales, 72 >JY2d 231 f 198 81). Pursuant lo CPI .R 7 8060 damages arc incidental \..,·hen a 
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petitioner might othervi.·ise recover them ''on the same set of facts in a separate action or 

proceeding suable in the supreme court again:-;l the -;ame body N officer." 

As di~cu~sed above, the root of PJaintiffs daims in this matter directly relates to 

academic and administrative decisions mad~ by Defon<lanls, and _'jeek compensation for the 

allege~ (.:Onsequcm.:cs thal those decisions had on PJaintiff. Each of Plaintiffs claims for 

monetary damages arc incidental to Plaintiffs request for "an Order directing. Defendants to 

rem eJ i a le an J am cn<l th~ i r policies ... with respect lo the pro cc<l u n::-; for ... rcq uc Sl (;, frn IC Sling 

accommodations based upon d~sahilities and to require specific training for Professors and 

AJmjnistrnlOl"s in tfo: proc:cssing of such re4uests" (l'\YSCEF Doc. 9 p. 24 ). As Sllch. Plaim[ff 

claims for money damages arc recoverable in an Article 78 Proceeding. 

Because each u (.Pl ainti fr~ daims must have been brought in an Artjclc 78 proceeding, 

which is now time-barred, Plaintiffs claims must be dis.missed for failure lo slate a daim. 

b. Conversion of· Plainti frs Action to an Article 78 Proceeding is Not.Warranted 

Although conversion of a plenary action to an Article 78 pro(.:eeding is p~rmittcd under 

CPLR l03(c). it is well scttkd that such conversjon :•is not warranted where the claims are 

barred by the four-month [s]tatutc;: of [J]imiLaLion~ (CPLR 217) w-hich governs f A]rticJc 78 

proceedings" (Gerri er v Goodgold, I 07 AD2d 481, 487 [ 1 s:t Dept 1985]). 

Pursuant to CPJ. R 217, an Artie l~ 78 proceeding "must be commenced wjthin four 

months after the determination to be rcvic\vcd becomes final and binding upon lh!; petitioner." A 

d~Lcrmination g(:ncrally bcl:01m;s binding \vhcn the aggrieved parly is notified" (Aiusey v 415 E. 

~6 Apts. Corp., 154 ADJd 40 l 11 st Dept 20171). Plaint[ff admits in the Amended Complaint that 

she was notified of Defendants' decision lo require Plajntiff 10 repeat her third yi.;ar on Jun~ l, 

2022 (NYSCEF Doc. 9 al •: I 1 J ). The expiration of the four-month statute of limitations. imposed 
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hy CPLR 217 now bars Plaintiffs Article 78 daims. Accordingly, conversion of Plaintiff's 

action to u.11 Article 78 proceeding is not warranted. 

c. Plainli ff s Cross-Motion for Leave to file a Second Amended Complaint 

Plaintiffs cross·motjon requests an Order granting Plaintiff leave to file a second 

amended compb[nt (N '(S(TF Doc. 20). Il is wdl sutkJ that {knial of. k:avt: lo fik a sccomi 

umendcd complaint is proper where the prnpos.ed amended complaint ·"suffers from the same 

fatal dcfic[cncy as the or! ginal c!aim:'i" (.J. !Jne 1Vo. l >' CB.\' !Jroadcasrin?. f nc .. 24 ADJd 215 r 1st 

Dept 2005)). Pluinti n~ s Proposed Second Amended Complaint (NYSC F.F Doc. 22) c:ontains few 

suhstanti vc changes from Plaintiffs Amended Complaint. .\lorcovcr, Plaintiffs Prnposcd 

Second Amended Complaint fails to remedy the deficiencies discussed ahove with respect to 

Arlie l~ 7S. J\s sud1, Plaintiff's c:ro:ss-motinn for leave to file a second amended complaint is 

denied. 

Accordingly, it is hereby, 

ORDERED that Defondants New York University) l'\cw· York l;nivcrsity College of 

Dentistry, Andrea Schrcjbcr, Leslie Smjthey, Staci Ripkey, Christ1na Morrow, Denise 

Trocht:~sct, and t\kxan<ln Kerr's motion for an Order dismissing Plaintiff Sydney Rutko.ski's 

Amended Complaint js granted, and Plaintitrs Am!;nd~<l Complaint is dismissed in [ts entirety~ 

and it is forLh~r 

ORDLH..LD that Plaintiff Sydney Rutkosk.i's cross-motion for l~av~ to lllc a sl!cunJ 

amended complaint is dc-nied; and it is further 

ORDLH..LD that \Vithin ten (10) days of entry, counsel for Def"endanls shall snv(: a copy 

of th~s Dccis[on and Order. with notice of entry, on .Plaintiff Sydney Rutkoski; and it is ('urthn 
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ORDERLD that the Clerk of the Court is directed to enter juJgmenl accordingly. 

This constitutes the Decision and Order of the Court. 

1'8/2023 ---
DATE 
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