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PRESENT: HON. LESLIEA STROTH - PART o 12
Justice _
, X' INDEXNO. . _ 100710/2016
GERARD GARDNER; 7 v ( MOTION DATE ' 9/19/23
Plaintiff _ :
é'n o _ ~ MOTION SEQ. NO. __ 009 010 011
GOTHAM PER DIEM, INC., ARIONN J. COPELAND, - ~ DECISION AND ORDER
- : o : o ON MOTIONS
Defendant.. _ ,
_ X . , |
The following e-filed documents Ilsted by NYSCEF document number (Motlon 009) 123, 124, 128, 130,
132, 133, 134, 135, 136, 144 L ,
were read on this motlon to/for B - ‘ RENEW/REARGUE/RESETTLE/RECONSIDER

The following e-filed documents, listed by NYSCEF document number (Motion 010) 128, 127 129, 131,
137, 138, 139, 140, 141, 142, 143 : <

were read on this motion to/for RENEW/REARGUE/RESETTLE/RECONSIDER

The following e-filed documents Ilsted by NYSCEF document number (Motion 011) 146, 147, 148, 149,

150, 161, 152, 153 ‘ : _
o ' ‘ . ATTORNEY -

were read on this motion to/for - . _DISQUALIFY/RELIEVE/SUBSTITUTE/WITHDRAW .

This is a defamatron action brought by plamtlff Gerard Gardner (plaintiff) arising out of

statements in his mother’s sleep study report prepared by defendant Arionn J. Copeland
Y
(Copeland), a licensed practical nurse. . In the sleep study report Copeland claimed to have

observed a safety issue” and indicated that plamtlffs mother was resrdmg in an “unsafe home .

a

environment.” NYSCEF doc. no. 57. Copeland also wrote that she feared for plaintiff’s mother

and that plaintiff made derogatory comments to Copeland. Id
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Copeland subsequently submitted the sleeia study report-to defendant Gotham Per Diem,
Inc. (Gotham), the oﬁ-demand healthcare staffing agency used by Medicaid to assign Copeland to'
plaintiff’s mother, and Gotham shared the study with Healthfirst.!

In his comblaint, plaintiff alleges tilat Cdpelaﬂd’s ?eport accuses plaintiff of neglecting his _ {
elderly mother, which statements are defamatory. He asserts that such statements‘were false and i
published with actual malice. Plaintiff further alleges that Gothém was negligent in its hiring of |
Copeland and is liable for her defamatory remarks.?.

There ére three moﬁons before the Court, which are consolidated herein.

First, by notice of motion, defendant Copeland moves pursuant to CPLR 2221 (d) for an

: order granting her leave to renew and reargue her previously denied motion for summary judgment
to dismiss plaintiff’s defamation claim, and upo'n granting leaye, granting Copeland’s rhotion ' : ’
(motion sequénce no. 009). Plaintiff opposes. " l , ' ~ |

Second, Gotham r'noveé pursuant to CPLR 2221 (d) for an order granting it leave to reargue
its previously denied motioﬁ for summafy judgment dismissing plaintiff’s claims for defamation,
vicarious liability, and negligent hiring, and up.on‘ gfanting leave, granting Gptham’s motion
(motion sequence no. 010). Plaintiff opposes.

Finally, by order to ‘show cause, plaintiff’s counsel, Jon L. Norinsberg,‘ Esq. PLLC, seeks

an order pursuant to CPLR 321 relieving' him as counsel for plaintiffs based on an. irrevocable |

! As noted in the prior order, Healthfirst is plaintiff’s mother’s Medicaid managed care organization who contracted

breakdown between plaintiff and counsel (motion sequence no. 011). : o . !
with Gotham to perform the sleep study at issue. |

2 A full recitation of facts may be found in the decision and order of Justice Barbara Jaffe dated April 6, 2022.
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I.  Copeland’s Motion to Reargue and/or Reargue
In her dec1s1on and order dated April 6, 2022, Justice Barbara Jaffe* denied Copeland’
motion for summary judgment seeking to dismiss plaintiffs libel claims against her.’ See
NYSCEF doc. no. 117 (the prior order). Juétfce Jaffe held that plaintiff raised an issu¢ of fact as to
whether Copeland was motivated by actual maliCe, basing her decision partly upon the nanny cam
footage of the evening in question submitted by plaintiff, which depicted- “...plaintiff as an
attentive caregiver to his mother. .” and did not demonstrate “...that the épartment was dirty or ‘
unsafe, as repqrted by Copeland.” See NYSCEF doc. no. 117 at 7. |
Justice Jéffe also held that Copeland failed_'to deménstrate thét the statements af issﬁe
constituted non-acﬁonablg qpinion, as her accusations were ‘>‘...based, at leasf in part, on facts
which are unknown to the reader and/o_r are cénvéying faéts ébout piaintiff and the environment
in which he cared for his mother.” /d. at 8. Justice Jaffe fuﬁher foﬁnd that plaintiff need not plead
special damages, as Copeland’s statements may injure his reputaﬁqn as his méther’s ﬁome health
aide and his business as a private iﬁvestigator, thereby éonstituting defamation per se.
A. Motioh to Reargue |
- The pur.pobse of reargument is fo prc_)vide “a party an opportunity to establish that the court
overlooked or misapprehended relevant fécts or mgsapplied principles of law.” Sée Foley v Roche,
68 AD2d 558, 567 (1st Dept 1979); see als0:CPLR 2221 (d)(2). “To succeed on a motion to

reargue, the moving party must demonstrate that the court overlooked controlling decisions or

4 With few exceptions, a motion for leave to reargue must be made to the judge who signed the underlying order unless
they are unavailable. See CPLR 2221 (a). As this matter was reassigned upon Justice Jaffe’s retirement to Justice
Leslie A. Stroth, this motion is properly before this Court for determination. See C & N Camera & Elecs. Inc. v Public

Serv. Mut. Ins. Co., 210 AD2d 132, 133 (Ist Dept 1994) (it was proper for new justice presiding in the part to hear
reargument motlon)

5 In the prior order, Justice Jaffe partially granted Copeland’s motion to the extent of dlsmlssmg plaintiff’s intentional
and negligent infliction of emotional distress claims against Copeland.
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s

material factual mattei's that were bbefore the court on thei underlying motion.” Richardson v
Lindenbaum & Young, 14 Misc 3d 1223(A) (Sup Ct 2007), aﬁ’d in part, appeal dismissed in part
sub nom. Richardson v Lindenbaum & Young, Pollack & Assoc PLLC 56 AD3d 645 (2d Dept
2008). “Its purpose 1s not to serve as a Vehlcle to permlt the unsuccessful party to argue once agam

the very questions previously dec1ded, : (zd.) nor is reargument a proper forum to present

arguments different from those originally assefted. See William P. Pahl Equip. Corp. v Kassis, 182

AD2d 22 (1st Dept 1992) Iv. dzsmzssed in part and denzed in part 80 NY2d 1005 (1992).
Copeland now argues that the Court overlooked and misapprehended law on essentially

every issue rev1ewed by the Court in the prlor order, such as the standard for common law and

actual malice, defamation per se,vqualiﬁed imn‘iunity,‘ epecial damages, actionable opinion, and

truth as a complete defense. In opposition, plaintiff argues that Copeland raises the same arguments

~ that were previously made on the original summary judgment motion and rejected in the Court’s

decision.
This Court finds that Copela_nd cites no new controlling authority to support her argument

that the Court misapplied the law in the prior order. Rather, she reiterates her previous arguments

at length, which were addressed by the Court in the prior order. The Court properly found that the

video submitted by piaintiff raised an-is_sue of fact ae to the truth of Copeland’s statements in the
sleep study and as to whe‘dier they were motivated by ‘nialice. The Court further found that
Copeland’s statements had the vpotential to injure plaintiff s ieputation as a licensed home attendant
and negativeiy impact his bu_siness'as a pfivate investigator. Copeland fails to demonStrate that the
Court overlooked any controliing autho,rityv or material factual matters that were before it in

rendering its determination on the underlying motion. See Richardson, 14 Misc 3d 1223(A).
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Consequently, Copeland has vfailed to establish any ground upon which to grant leave to
reargue, and the molibn‘ is denied.. See:Mazinov v Rella, 79 AD3d-979, 980 (2d.Dept‘2010) (trial
court improvidently granted motion fer leave to reargue as movant failed to show court overlooked
or misapplied any applicable law and improperly advanced-new arguments).

- B. Motion to ReneW | |
A motion fcr leave to renew “_shall be based upon new ‘facts not offered on the prior motion
that would change the prior determ1nat1on or shall demonstrat{e that there has been a change in the
law that would change the prior determination ” CPLR 2221 () 2), 3). Further “la] combined
motion for leave to reargue and leave to renew shall 1dent1fy separately and support separately
each item of relief sought.” |

Copeland raises abs'oluiely no new facts that'wculd _alter _lhis Court’s analysis of and
conclusions on the original summary judgment motion,‘ nor has she. demonstrated lhat there has
been “a change in the law that would change the prior_ determination;"5 CPLR 2221 (e). Moreover,

~ although Copeland mcves to reneiw in her thice of motion, she does not separately identify the
items of relief scught, nor. does' she adclress the motion to renew in her reply papers. Therefore,
Copeland’s motion to renew is denied. | | | |
II.  Gotham’s Motion to Rear‘gue. .

In the prior order, Justice Barl)_ara Jaffe denied Gotham’s motion for su_'mmary judgment
seeking to dismiss plaintiff’s lihel arid negligent hiring and retention‘;claims againstit._ The Court
found that there was an issue of fact_as .t(‘) wherher Copeland .was acting within the scope of her
employment, since ‘bepeland Wrote the report,.al least in part, to explain why the sleep study had

" not been completed,s’ Which_;was “in furtherance of (iotham;s l)usiness.”' See NYSCEF doc. no.

117 at 11. The Court further found that it is “undisputed that Gotham shared [Copeland’s] repdrt

100710/2016 GARDNER, GERARD vs. GOTHAM PER DIEM, INC. . - Page 5 of 11
Motion No. 009 010 011 '

[* 5] | ' ‘> - 5 0of 11



NDEX NO. 10071072016
NYSCEF DOC. NO. 159 ' B : RECEI VED NYSCEF:. 01/ 12/ 2024

with HealthFirst,” énd that i;1 reviewing or proving tﬁe ¢lement of publication, “pub.lication_ to even
one person other than the defamed is sufficient.” Id. at 12 (citation omitted).

With respeét td Plain’ciff’ s negligent hiring and retention claims, the Court found that since
“Copeiand indicated a prior conviction on her application (NYSCEF 38), whether Gotham’s
failure to inquire about it and/or conduct a fingerprint-based background/ check constitutes
negligent hiring or retention is a jury question, especially since she was seeking employment that
required Her to care for vulnerable people in their homes.” Id. (citation omitted). Further, the Coﬁrt
found that since “a triable issue remains as to .whether Copeland was acting Within the scope of
her employment,” it would bé “prematufe to dismiss the negligent hiring cause of action.” /d. at
12. Thus,. the Court denied Gotham’s motion fdr sﬁmma}ry judgment on Plaiﬁtiff’s libel and
negligent hiring and retention claims.® | |

The thrust of Gotham’s motion for leaye to rearguc is that the Court misapplied the
applicable standard for reckless disregard and mis’apbrehended the facts and law as they pertained
to plaintiff’s negligent hiring claim. First, Gotham argﬁes that there is no evidence in the record
that it acted With reckless disregard vbvecause it did not have any reason to know that Copeland
would fail to perfbfm a sleep stﬁdy or other task she was assigned and/or that she would brepare a
false report in an attempt to exculpate herself. However, as with Copeland’s motions, Gotham’s
argument is merely a recitation Qf previous argﬁmenfs mad;: on the undérlying motion aﬁd rejiected “

by Justice Jaffe.

The Court expressly held that:

As plaintiff testified that he had informed Gotham immediately after the incident that Copeland had
slept through the sleep study and that he had a video of the entire visit, Gotham had reason to review
the report before signing off on it. Plaintiff thereby demonstrates that Gotham at- least recklessly
disregarded the video... NYSCEF doc. no. 117 at 11.° :

6 In the prior order, Justice Jaffe partially granted Gotham’s motion for summary judgment and dismissed plaintiff’s
negligent supervision claims against it. ,
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Clearly, the Court based its finding that Gotham acted With reckless disregard upon the evidence
provided in the recbrd. Further, the Court helci that plaintiff’s Qommunications ;vith Gotham
regarding the video raise an issue of -fa;:t as to-wh.ether_ Gotham acted recklessly in disclosing
Copeland’s report to Healthfirst. See NYS_CEF doc. .nfv). 117 at 1 1>. The Court ba;ed its finding on
plainﬁff s deposition testimony, in which he statgd that Gotham declined his repeated reqhests to
have someone view the video. Gotham has not demonStréted that the Court misapprehended any‘
facts or law in reaching the conclusion in its deéisién that Gotham acted recklessly.:

Gotham further maintains that it had no reason to suspe;ct tﬁat Ms. Copeland had or used
any aliases. or that she failed to disclose a prior cohviqtion. However, in the prio>r order, the Court
notes that Copeland indiCate‘d thét she l;ad a prior.conviction on her applicétion, arid Gotham failed
to inquiré about it or corjduct_a backgr_ound check. As such, the Court approf)riateiy held that a
quesﬁon of fact exis_ts for the jury to decide whefher .Gotham acted ne'gvligently.in féiling to properly
investigate her, and Gotham does nét establish that the Court overlooked or misapprehended any

law or facts in rendeﬁng its decision.

With respecf to special dgmages, as noted herein, upon this Court’s réview, Justice Jaffe
properly found that Copeland’s statements constitute defamation pe_f se, and that plaintiff need nbt
plead same. Further, Gotham’s .argument tﬁat plaiﬁtiff failed to adequately plead a defamation
claim in his compl'aint‘ is improper, as it was not argued in its original motion papers.l See
DeSoignies v Cornasesk House Tenants’ 'Co>rp..,‘ 21 AD3d 715, 718 (1st Dept‘ 2005).. Thus,
Gotham’sl mdtior_i to rcnew is denied.

III.  Motion to Be Relieved as Counsel

Following the brieﬁng of the motions to reargue brought by Gotham and Copeland,

plaintiffs’ counsel, an L. Norinsberg, Esq. PLLC, filed an order to show cause seeking an order
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| pursuant to CPLR- 321 to be relieved-és counsel for plaintivff.l Plaintiff S counsel based his motion

on an irrevooable breakdown between plointiff and his counsel. Plaintiff opposes the motion, and
Gotham and Copeland take no position. N ) |

An attorney maty withdfaw as _counsel of record upon a ohowing of good and sufficient
cause forfwithdfayvai and where reasonable notioe'ha_é been provided to plaintiffe. See ’Genn v
Ratnathicam, 187 AD3d 539 (1st Dept' 2020). Deterior_ation of the attorney-client relationshipisa -
commonly recognized ground t‘or a yvithdrawal’ motion. Good and sufficient cause exists where -
there are “...irreconcilable differences _betyveen the otto;'ney‘ 'anti the ‘client witn respect to the
proper course to be pursued in litigation.” Winters vRisé Steel Erec_ﬁon Corp., 231 AD2d 626 (2d
Dept 1996). | | |

In support of his vmotion,‘ atto'mey Jon L. Norinsberg affirms that due to the irrevocable
breakdoyvn betyveen attorney and clientin this Irnatter,' Attorney Norinsberg cannot'continue to
prosecute this matter. However, Norinsberg’s ofﬁrrnation doe‘é not c‘ontain detatil's asto his dealings
with plaintiff, claiming.in his afﬁr‘mation tha_tlthis omission was to avoid prejudicing plaintiff’s
rights‘. | ' | |

The mettter vyas heard on July 25>, 2023, at wnich C_Ounsel fot Attomey Norinsberg, plaintiff,
and Gotham appeated. Plaintiff indicated that he may consent to the withdrawal, pending certain
conditions. As the per diem counsel for Attorney Norlnsberg did not have personal knowledge of
the alleged breakdown in communlcatlons with plalntlff the Court dlrected counsel to prov1de a

~ confidential supplemental»afﬁrmatlon descrlblng h1s commumcatlons w1th plaintiff for in camera

review. See NYSCEF doc. no. 156. Subsequently, Attomey Normsberg provided a supplemental

affirmation in support of his motion to w1thdraw as directed by the Court.
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Tl;e Court also permitted p,lainﬁff Gerard Gardner to file an affidavit detailing his position, |
which he timely submitted. .Mr. Gardner opposes counsel’s contention that there has been a
breakdown in the attomey-élient privilege. Aitematively, if the Court grant’s counsel’s motion to
withdraw, Mr. Gardner requests that the Court require counsel to take measures to minimize the
prejudice potentja_lly resulting from ény transition, such as pfov\iding an accounting of the costs
due and owing, providing copies of counsel’s case file and e-mails communications with dgfense
counsel, and allowing ample time to obtain new counsel.”

- Upon receipt of the confidential affirmation in further support of the order to show caﬁse,
the Court nbw ﬁﬁds that Jon L. Norinsberg, Esq. PLLC has demonstrated good and sufficient cause
to be reliéved as éounsel. As the additional information provided. in the supplemental affirmation
would be prejudicial to plaiﬁtiff if detailed herein, the Court declines to reiterate the particuiars in
the within motion. |

Furthermbre, as Attorney Norinsberg noted that he will not be. ésserting a lien for ihe work

i : : .
done in this case, the Court will allow his application to withdraw contingent upon the release to
plaintiff and his new counsel of the case file and é-méil communications with-defen;se ‘counsel. v
Any application for reimbursement for case costs may be made upén.plaintiff s retentioln of new
counsel and/or reSolqtion of this matter. N |
Iv. »Conclusion
Accordingly, it is
ORDERED that the motion of defendant Ari..omi J. Copeland for leave to reargue'and/qr

renew its motion for summary judgment is denied (motion seq. no. 009); and it is further -

7 Any requests made by plaintiff that do not pertain to the withdrawal of counsel, such as allowing for additional

briefing on motion sequence nos. 009 and 010, are not before the Court and will not be con51dered in the absence of
a motlon
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ORDERED that the motion of defendértt Gotham Per. Diem,_ Inc. for leave to reargue its
motion for su‘mtnary judgmeht is denied (tnotion seq. no. 010); and it is further

ORDERED that the motion ef Jon L. Norinsberg, Esq. PLLC. to be relieved as attorney
for Gerard Gardner is granted upon filing of proof of eomplianee with the following copdttions ,
(motion seq. no. 011); and it is further

ORDERED that the Jon L. Norinsberg, Esq. PLLC shall provide to plaintiff and his new

~
\.

counselthe caee file and any e-mail communicattions with defense counsel within 20)days of the
date of ttlis decision and order; and it is further .

ORDERED that, within 10 days from«entry,_ séivd attent_ey.shall serve a copy of this order
With notice of entryupon the former client at their last'knm;vn address by certified mail, 'return
recefpt requested ‘and upon the attorneys for all other parties‘ appearing herein by posting to‘ the ’
New York State Courts Electronic Filing System and it is further

ORDERED that, together W1th the copy of thls order with notice of entry served upon the
former client, moving counsel shall forward a notice directing the former chent_ to appoint a
suEstitute attotney within 60 days from the date of the mailing of the notice and the elient shall
comply therewith, except that, in the event plaintiff intends instead to represent himself, he shall
notify the Clerk of ‘_the Part of this 'decisiert in writing within said 60-day period; and it is further

ORDERED that any rlew attorney retained by plaintiff shall file a notice of appearance
with the Clerk of the General Clerk’s Office (60 Centre Street, Room 119) and the Clerk of the
Part within 60 days from. the date the notice to retain new counsel is mailed; and it is further

ORDERED that no further proceedmgs may be taken against the former client without

leave of this court for a period of 60 days after service on the former client of the aforesaid notice

to appoint a substitute attorney; and it is further
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ORDERED that the departing attorney. shall, within 10 days from entry, se'rve-a copy of
this order with notice of entry anthe‘ Clerk of the Genéral Clerk’s AOfﬁce (Room 119); and it is
further |

ORDERED thét such service upon the Clerk. of the General Clerk’s Office, the filing of a

" notice of appearance as pro.vided hereih; and thé filing of papers as aforesaid shall be made in
accordanqe with the prqcedureus set forth in the Protbcol on Courthouse and .County Clerk

Procedures for Electfoniéally Filed Cases (accessible at the “E-Filing” page on the court’s website

at the address www.nycourts.gov/supctmanh); and it is further ordered that
The foregoing constitutes the decision and order of the Court.

\

ES)LIE ATSTROTH, J.S.C.

1/10/2023
DATE
CHECK ONE: CASE DISPOSED NON-FINAL DISPOSITION
GRANTED . l:l DENIED GRANTED IN PART D OTHER
APPLICATION: "SETTLE ORDER ‘ SUBMIT ORDER
CHECK IF APPROPRIATE: INCLUDES TRANSFER/REASSIGN FIDUCIARY APPOINTMENT |:| REFERENCE
Al
4
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