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SUPREME COURT OF THE STATE OF NEW YORK .

NEW YORK COUNTY
PRESENT: HON. LESLIE A. STROTH . PART 12 . |
' Justice
X . INDEX NO. 155165/2020
ROBERT VICITAL, | " MOTION DATE 10/24/2023
Plaintiff ' ‘ -
At MOTION SEQ. NO. 001
| v
; 153 WEST 48TH STREET, LLC, TISHMAN : . :
| CONSTRUCTION CORP., TISHMAN CONSTRUCTION
CORPORATION OF NEW YORK, EXTELL DEVELOPMENT DEC'S'OMNO;%?‘DER ON
COMPANY, EXG L59W48 LLC, ,
D_efendant.
X
153 WEST 48TH STREET, LLC, TISHMAN CONSTRUCTION Third-Party
CORP., TISHMAN CONSTRUCTION CORPORATION OF Index No. 595754/2022
NEW YORK, EXTELL DEVELOPMENT COMPANY, EXG :
L59W48 LLC
Plaintiff,

-agalnst-
DESLAURIERS, INC., REINFORCING SUPPLY, LLC

Defendant.
X

The following e-filed documents, listed by NYSCEF document number (Motion 001) 57, 58, 59, 60, 61,
62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72,73, 74,75, 76,77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89

were read on this motion to/for - . o ~ SEVER

This Labor Law action arises out of injuries allegedly sustained at a construétion site where Robert
Vicital (plaintiff) was injured while directing cement into a stairwell. Plaintiff moves pursuant to CPLR
603 and CPLR 1010 seeking an order severing the third-parﬁy‘action to allow the first-party action to
timely proceed to t;ial_. Third-party defendant Deslauriers, fnc. a/k/a Deslauriers Deslinc (Deslauriers)

cross-moves for the same relief.
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Defendants/third-;igrty piéintiffs ._13»5, West 480 Stréefc?) LLC; Tishman Construction Corp.;
Tieshman Construction Corporation of Ne_:_wv York; Extell Development }Company.;.,a‘md EXG 15’69W48
| LLC (collectively, defendants) opf)ose both plaintiffs motion and béslauriets’ cross-mofion. Third-paﬁy "
defendant Reinforcing Supply,_ LLC iakes‘ no position én cither'motion.l |
L ‘Alleged Fz;cts | |

.This aétion arisgs out of an acéident wﬁich occurred on June 5, 2020 on a construction site located
at the' Hard Rock Hofel at 153 West 48th Sfreet. A-t that time, plaintiff, a cement worker was in the course
of hi§ employmént while directing cement into the _sfairwéll betWeen the 22 and 21° floor of the building
under constmétion. Plaintiff was holding the bottom end of rubber tubing which was connected to a hopper
receiving wet cement four stories above him. Thé tubing Wher¢ it.:cdnnecgtéc.l to the hoﬁper tore away from
the base of the hopper and wet be;nént and rubbér tubihé fell onto plaintiff below.

The tubing. hit Plaintiff and caused him iQ be thrown doWn the stairs t0ward. the 21 floor,
whereupon plaintiff’s foot became-caught.- on the landing .where”he had been stan'ding,’;v)reventing hirh ,
from falhng down the stairs or otherwise escapmg from the cascadmg cement. Plaintiff suffered injuries
to his right knee Whlch requlred s1gn1ﬁcant surglcal 1ﬁtervent10n and hospltallzatlon later nece551tat1ng a
total knee replacement. Plaintiff alleges that he presently remains disabled.

1I. Procedural History ’

Plaintiff commenced this action by the ﬁiing éf a summons and cbmplaint‘_]on J uly 8, 2020,

asserting causes of actilonv for Violatioﬁs of L_abor Law §§ 200', 246(_1), »241(6). Defendant; joined _issue by

filing a verified answer to the amended complaint on September 16,2020.!

! Pursuant to a so-ordered stipulation, plaintiff filed a supplemental summons and verified complaint on March 2, 2022, which
amended the caption to add defendants Extell Development Company and EXG 159W48 LLC. See NYSCEF doc. nos. 27 28.
Defendants filed a verified answer on March 31, 2022. See NYSCEF doc. no. 30.
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PIaintiff_ served a verified bill of particulars upon defendants on .‘Decembe_r 22, 2020. The verified
bill of particulars detailed the manner in which the accideﬁt occurred and included photographs of the torn
tubing. A preliminary conference order was held on March 29, 2021, which directed that all third-party
actions are to be commenéed “per CPLR.” NYSCEF doc. no 13 at 1[ 10. All parties continued to conduct
discovery, including depositions, ‘and the matter continued to be conferenced with thé Court. In the

| Summer of 2022, the parties discussed boteﬁtial mediation and'.settlement. As of August 29, 2022, plaintiff
i | maintains that all~d'iscovery'wafs. complete.

On September 20, 2022, defendants commencéd a thifd-party a&tioh against Deslauriers, Inc. a’k/a
Deslauriers Deslinc, the concrete chute Iﬁanufacturer, and Reinforcing Supply, LLC, the concrete chute
re-seller (together, third-party defendants) for claims of strict products liability, design defect, failure to

_ , .
warn, and breach of warranty, common-law indemnification, and common-law contribution. In their third-

party complaint, defendants admit that the concrete chute broke and seek indemnification and contribution

from the third-parfy defendants. ' . o ‘
Counsel for plaintiff contacted Counsel for defendants to obtain consent to sever the third-party
action. Such consent was not forthcofning. On January 5,2023, defendants disclosed additional witnesses

to plaintiff, one of which needed to be deposed. As no answer had yet been filed by third-party defendants,

plaintiff was unable to scheduie the deposition. Third-party deféndants filed anéwers on February 15,
2023. Plaintiff then renewed its ‘request for all parties consent to sever the third-party ac‘;ion, which consent .
was again denied. Th¢ instant motion to sever ensues.
III.  Analysis |
Pursuant to CPLR 603, “[i]n furtherance of convenience or to a.void prejudice the court may orderv

a severance of claims, or may order a separate trial of any claim, or of any separate issue. The court may

order the trial of any claim or issue prior to the trial of others.” Further, 'pursuant to CPLR 1010:
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The court may dismiss a third-party complaint without prejudice, order a separate trial of the third-party claim or
of any separate issue thereof, or make such other order as may be just. In exercising its discretion, the court shall
consider whether the controversy between the third-party plaintiff and the third-party defendant will unduly delay
the determination of the main action or prejudice the substantial rights of any party.

Based upon these statﬁtes, New York Courts havé routinely determined that first-party actions that are
essentially ready to p?oceed to trial may be severed from thifd-party actions that are commenced after
delay. See e.g. Soufh v Metro. T ransp._Auth., 176 AD3d 447, 448, (1st Dept 2019); Dorador v Trump
Palace Condominium, 126 AD3d 603, 604 (1st Dept 2015); Maron v Magnetic Constr. Group Corp., 128
AD3d 426, 427 (1st. Dept 2015); Tomes v Yisto Realty Corp., 106 AD3d 645, 645 (‘l st Dept 2013).

The ability to sever.an action or a claim within an action is within “the trial court’s discretionary
power.” George Cohen Agency, Inc. v Dénéld S. Penn%an Age_ncy, Inc., 51 NY2d 35 8; 365 (1980). Further,
when “a modicum of diligence"’ would have unveiled the third-party action, “together with the delays that
will necessarily attend prosecution of the third-party action, including third-party defendants' own need
for disclosure,” severance of the third-party action is warranted in order to avoid prejudice £o plaintiff.
Garcia v Gesher Realty Corp., 2/80 AD2d 440 (llst Dept 2001). |

Plaintiff argﬁes that he will be severely prejudiced should the Court decline to sever the delayed
third-party claims. At the outset, he notes that his injuries have prevented him from rétuming to work and

that he has been completely disabled from the date of the accident to the present. Further, plaintiff

maintains that, except for a belatedly disclosed one witness deposition, the matter is ready to proceed to

 trial. Defendants commenced a products liability action at the eve of the conclusion of discovery in the _

first party actioh. Plaintiff asserts that if the third-party action is permiﬁed to continue without a severance,
resolution on plaintiff’s. caée and any rgsolutjon for'. that méfter would be extremely delayed. 'Further,
plaintiff maintains that defendant unnecessarily dela}.'ed'commencing the third-party action for two yéars,
as defendants Weré well-aWare of the product involved (the cement chute) and had such information in

their possession from the early stages of this litigation.
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In its crosé-motion, which requests the same relief as plaintiff’s motion in chief, Deslauriers
contends that defendants’ theory of recovery against third-party defendants is completely separate from

plaintiff’s theory of recovery, necessitating extensive additional discovery. Deslauriers argues that there

is no overlap between the elements of Labor Law violations and the products liability causes of action. As
such, third-party defendants will need to fully to re-depose all nafties in this action, including plaintiff, to
 obtain necessary product and ,product use information for the allegedly defective product.‘Deslauriers
specifically notes that defendants have yet to make the subject product available for inspection or to even
identify the product in any meaningful manner (i.e., product brand name, description, serial number or
other identifying infonnation). |
Deslauriers argues that it should not.be prejudiced by having to conduct potentially expedited
discovery, despite the third-party action being in the early stages ef a products liability matter, because of
- third-party plaintiff’s late filing ef the third-party complaint. In fact, Deslauriers argues that defendants
should have been aware of the need for an impleader action after plaintiff’s initial deposition on Septembet
24,2021, which was over two years prior to the c'ornmencement,of tne third-party action. Deslauriers will
| thus be prejudiced if the third-party action is notlsever‘ed, as plaintiff has nearly co‘mpleted diseovery in
the underlying action, and discovery vyill essentially need to re-start to commence discovery'in a product -
liability action. |
Defendants oppose the rnoti_on and cross-motion. Speciﬁcally, defendants ernphasize that no note
of issue has been filed and the action is not:yet on the trial calendar. Defendants note that plaintiff concedes
that outstanding discoyefy remains in the main action; specifically a 'denosition of a witness. Defendants
argue that any delay has been so}ely caused ny thirdjparty defendants’ failure to’ appear. Additionally,
- defendants contend that.the actions have commen facts and legal issues, which pertain to the same incident ‘

in which plaintiff used chute equipment, making severance inappropriate. Moreovef, defendants argue
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that their third-bparty TStriot products'liability .clai‘ms for fai_lute to'. vwarn and design defect are inextricably
intertwined with the issues in the main act_ion. Dei’endants warn that the opportunity for conflicting
verdicts may rise should this matter he' adjudicated- separately,- which warrants denial of the instant
applications to sever the'main action from the third- arty action |
Plaintiff and Deslauriers are entitled to severance of the delayed third- party action from the main
_action. The First Depart'ment has squar'el_y held that it is not necessary that d1scovery be complete in the
underlying action to direct severance, ashere.. Where a defendant unduly delays bringing a third-party
action, discovery is substantially complete in the main action, and the third-party defendant is prevented
from conducting its own meaningful discovery, severance is warranted See Ramos v Clty of New York,
30 A.D.3d 201, 816 N Y.S.2d 454 (1st Dept 2006) The main action has been pendmg since June 2020,
with the parties conductmg discovery over the course of two years to near completion Defendants ,
commenced the third-party products liability action at this Juncture. Most notably, defendants’ theory of |
recovery against third-party defendants is completely separate’ t’rom plaintiffs theory of recovery, -
alleviating the potential"of conﬂicting verdicts: ’ l)efendants do not assert an eXCUSCIfOI‘ their failure to
commence the third-party action earlier, hut, r_ather, atternpt to shift the blame for the delay onto the third-
party defendants herein._ o | \ | ‘ |
In fact, with _respect to the non-products liability causes‘oi' action in the third-party complaint, New
York Courts have determined that issuesof comrnon law contribution and/or indemniﬁcation are not
reqnired to be tried with a Laborl;aw action. See eg, Imnbriqlé v. Richter & Ratifier Contr. Corp. ,' 103
'AD3d 478, 479-80 (1st l?e‘pt 2013); see'a:lvso A'dm_iral lridemnl. Co,_ v Popylar Plumbing & Heating Corp., .
127 AD3d 419, 419 (1st Dept 201 5) ( .‘.there is no possihility__ ofjinoonsistent verdicts siace. . .liahility for -
common-law indemniﬁoation and contrihntion in the third-party' aetion is contingent upon a finding [of

liability] in the main action™)

155165/2020 VICITAL, ROBERT vs. 1563 WEST 48TH STREET, LLC - B . " Page 60f8
[* 6] Motion No. 001 { 6 of 8 . :



T TNDEX NO. 155165/ 2020
NYSCEF DOC. NO. 91 ' ' , ‘, RECE| VED NYSCEF: 01/ 12/ 2024

In addition, both plaintiff and Deslauriers harve articulated severe prejudice that Will result if the
actions are not severed. Plaintiff, who remains rlnable to work due to his injuries, has now wéited over
three years for his day in court,. deepite actively pros_ecuti‘ng. his_eese. Deslauriers’ need for its own
extensive disclosure, whieh essentially requires comrheneing the first sfages of a 'product liability case,
necessitates severance to aveid a truncated discovery procese that would be ,'necessary to minimize
prejudice to plaintiff should the éctions remain together. Piainl'y, adjudicating the controversy between the
defendants and third-party defendants will unduly delay the determinatieri of the main aetion, which will
substantially prejudice the disabled plaintiff. See CPLR 1010.

Therefore, for the reasons stated herein and in the‘Court’s discretion, plaintiff and Deslauriers ere
entitled to severance of the third—parry 'act\ion SO as ’ro avid undue delay of the main action.

IV. Conclusion =

Aeeordingiy, it is

ORDERED .that the motion of plaintiff Robert Vicital for severance of the third-party action is |
granted; and it is further |

ORDERED that the cross-motion of third-party defendant Deslauriers, Inc. a;/k/a Deslauriers
Deslinc for severance of thetthird-party action ié granted; and it is further

ORDERED that the third-party action is severed from the main action; and it is further

ORDERED that counsel for the moving parties shall serve a copy of this.order with notice'of- entry -
upon the Clerk of the Court (60 Centre Street, Room 141B) and the Clerk of the General Clerk’s Ofﬁce ,
(60 Centre Street, Room 119); and it is further _

ORDERED tha_t such service upon the Clerk of the Court and the Clerk of the _General-Clerk’s

Office shall be made in accordance with the procedures _set'forth in the Protocol on Courthouse and
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County Clerk Procedures for Electrbnically' Filed Cases ,(acce_sSible é_t the “E-Filing” page on the :court’s

website at'thg addres§ Www.nvqourts.gqv/sunétmanh); and it 1s further

ORDERED, that \ﬁpon rece_i.pt ofa cépy of this dteciis\i.o'rvl with written notice of its _eritry, the Clerk
of the Court is direc.ted to assign a new index nuhﬁber to.'ah.d' Create a separate file for the following caption,
and that all papers filed 1n said action shall bear the following céption and the index number as assigned
in accordance with fhe foregoing: |

X

153 WEST 48TH STREET, LLC, TISHMAN CONSTRUCTION o Third-Parfy :
CORP., TISHMAN CONSTRUCTION CORPORATION OF - Index No. 595754/2022 -
NEW YORK EXTELL DEVELOPMENT COMPANY EXG
L59W48 LLC » .
‘ PIainti'ff, P
' -against-
DESLAURIERS, INC., REINFORCING SUPPLY, LLC V

Defendant. -~ - _ .
N ,

This constitutes the decisionb and order of the Court.

1/12/2024
DATE
CHECK ONE: CASE DISPOSED "NON-FINAL DISPOSITION
o GRANTED ’ D DENIED GRANTED IN PART D OTHER

APPLICATION: - _ . SETTLE ORDER. : SUBMIT ORDER ' ‘ ’

CHECK IF APPROPRIATE: ' INCLUDES TRANSFER/REASSIGN - - FIDUCIARY APPOINTMENT D REFERENCE

£
N
AN
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