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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. LESLIE A. STROTH ' " PART 12
’ Justice A

X INDEX NO. . 154352/2016
MAYDA CIRU as Administratrix of the Estate of FELIX . ’
CIRU, Deceased, S MOTION DATE N/A

" Plaintiff, MOTION SEQ. NO. 002 003
-V -
CHELSEA DYNASTY, LLC, CAULDWELL-WINGATE DECISION + ORDER ON
COMPANY, LLC,FORCE SERVICES, LLC ' MOTION
Defendant.
x -

The following e-filed documents, listed by NYSCEF document number (Motio’n 002) 46, 47, 48, 49, 50,
51, 52, 53, 54, 55, 56, 57, 58,'59, 79, 80, 81, 82, 83, 84, 87, 119, 120, 121, 122, 123 ‘

were read on this motion to/for ’ B JUDGMENT - SUMMARY

. The following e-filed documents, listed by NYSCEF document number (Motion 003) 60, 61, 62, 63, 64,
‘ 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 85, 88, 89, 124, 125, 126, 127, 128, 129

were read on thls motion to/for JUDGMENT - SUMMARY

Plaintiff Felix Ciru (plamtlff) commenced this action seeking damages for personal injuries

he sustained when a demohtlon bin was allegedly pushed into him while he was working at Hotel

Chelsea, located at 222 West 23rd Street, New York, New York (the subject premlses) on July 8§,

: 2015.
L Alleged Facts and Procedural History

Atthe timevof the incident, defendant Chelsea Dynasty, LLC (Chelsea Dynasty or Chelsea),
" owner of the subject premises, contracted with defendant Cauldwell-Wingate Company, LLC
(Cauldweil) to act as geﬁeral contractor for a renoﬁation project (the project) being performed at
the premises. Plaintiff was also working .as a contractor at the premises for his employer, non-party

Willowfield Development, LLC (Willowfield), when two employees of defendant Force Services,
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LLC (Force Services' or Force), the demolition contractor, allegedly pushed a demolition bin' into
him, knocking him over and breaking his right arm. Chelsea Dynasty retained Force purs_uant.to a
trade contract dated September 9, 2014 (NYSCEF doc. no. 75 [the trade contract]).

Plaintiff commenced this action against Chelsea Dyvnasty, Cauldwell, and Force Services

for violations of Labor Law §§ 200 and 241 (6). Chelsea Dynasty asserts cross-claims against

- Force Services for common law indemnity, contribution, contractual indemnification, and breach

of contract for failure to procure insurance. Cauldwell asserts cross-claims against Force for
contribution, common law indemnification, and contractual iindemvnit"lcation. Finally, Force
Services asserts cross-claims against co-defendants Chelsea and Cauldwell for common law
indemnification and contribution.

Defendants Chelsea Dynasty and Cauldwell (collevictively, Chelsea/Cauldwell) move
together for an order pursuant to CPLR 3212 for sufnmary judgment dismissiné plaintiffs Labor
Law §§ 200 and 241 (6) and Force Service’s cross-claims againét them (motion séquence 002).2
Plaintiff and Fo.rce Servicés oppose.

Force Servicesl moves for summary judgement pursuant t.o CPLR 3212, seeking dismissal
of all claims and cross-claims against it (motion sequence 003). Plaintiff, Chelsea Dynasty, and

Cauldwell oppose.

"1 The parties refer to the. demolition bin interchangeably as a dumpster, demolition bin, or bin throughout their

papers and deposition testlmony

2 The Court notes that Chelsea Dynasty and Cauldwell bring motion sequence no. 002 together. However, they have
separate arguments with respect to certain counterclaims. For ease of reference, they are referred to as
Chelsea/Cauldwell herein, as they make the same arguments. However, they are named separately when their
arguments differ.

154352/2016 CIRU, FELIX vs. CHELSEA DYNASTY LLC ’ . . Page 20f 16
Motion No. 002 003

2 of 16



NYSCEF DOC. NO. 132

[* 3]

I'NDEX NO. 154352/ 2016
RECEI VED NYSCEF: 01/17/2024

I1. Relevant Deposition Testimony
A. Plaintiff’s Testimony
At his deposition, plaintiff testified that Willowfield émployed him as a carpenter'on the
date of the accident. He identified the owner of Willowfield, Mike, as his boss, who would instruct
him by phone where he was supposed to report for work.. Terry® was Willowfield’s Manager for
the job site, who Would assign plaintiff his tasks each day'. Plaintiff testified that while he was
working on the project, his only instructions on how to perform his tasks came from Terry. Further,
he noted that all of the equipment that he used to perform his job was provided By Willowfield or
was brought to the jobsite by the plaintiff himself.
On the day 6f the accident, plaintiff Was instructed to sheetrock a Wall inside a furniture
store, which was locéted within the premises but could only be entered from outside. Plaintiff
testified that the accident occurred when he ‘left the furniture store to look for.a two-by-four piece

of wood. When he returned to the premises, he walked toward a staircase that he intended to take

from the street level to reach the first floor. To reach the staircase plaintiff had to pass by the freight -

elevator located near the wquers’ entrance. Plaintiff testified tha.t as he was walking directly in
front of the elevator, he was struck By a dumpster being pusheéi out of the elevator by two Force
Services employees, one of whom was named Victor Martinez.

Plaintiff testified that he recognized Victor because on some days Victor and the other
Force Services employees would have tee-shirts indicating that they were working for Force
Services, and he had .seen Victor taking out trash at the jobsite on some occasions prior to the
incident. Immediately before the accident, plaintiff saw Victor and his co-worker behind the

dumpster in the elevator. Victor and his co-worker pushed the dumpster out of the elevator.

3 Plaintiff testified that he did not know either the last name of either “Mike” or “Terry.” See NYSCEF doc. no. 51 at
37, lines 6-7; 42, lines 22-23. '
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Plaintiff claims that due to a mis-levevling.of the elev_ator,l Victor and his co-worker had to usé
additional force in moving the dumpster out of the freight elevator. Plaintiff jum’ped backwards,
but the dumpster sﬁll came into contact with his body, pushing him against the wall, resulting in
injuries.

B. Cauldwell Testimony ‘

Cauldwell préduced Chris Hargro;/e, its Executive .Vice' President, for deposition. Mr.
Hargrovee testified that during the course of th¢ construction projecf he visited the job site to
oversee progress, support the staff, and dq other related oversight tasks. Mr. Hargrove testified that
Scott Abadinsky was Cauldwell’s superintendant, §vho was on-site daily, along with Cauldwell’s
project manager, Jim Slocum, and Assistant Project Manager,bMichel Linde. Mr. PIlafgrove attested
that Mr. Abadinsky’s duties as supérinteﬁdent includf:d daivly walk-throughé of the projéct, during
which he would assess the progress of the projeét and quality control of the work. Accqrding to
Mr. Hargrove, Mr. Abadinsky Wou{d prepare déily logs, which contained his observations in
connection to the walkfhroughs. | |

Mr. Hargrov'e. identified Force Services as providing ciemolitioxi and general cleanup work,
which included picking up garbage 'for other _trades. To perform its work, Force Services used

small, steel demolition dumpsters on wheels, which its workers would load up with debris and take

to be dumped. According to Mr. Hargrove, the Force Services employees used a freight elevator '

in the lobby of the premises to access the unloading area. Mr. Hargrove claimed that Cauldwell

~ had not received an'y complaints in connection with the freight elevator prior to the date of the )

~— '

plaintiff’s accident. Further, Mr. Hargrove did not recall any incidenté of mis-leveling of the freight

elevator when he utilized it during his visits to the job 'sitre.
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Cauldwell also produced i;s project manager, Michael Liﬁde, for deﬁosition‘ Mr. Linde
testified that he was familiar with Force’s work as the demolition sub-contractor on the project.
Mr. Linde stated that it wéé Cauldwell’s custom and practice to genérate an accident report in the
event someone was injure‘d on the jbb. Iﬁ this case, Mr. Linde testified that he did not recall seeing,
discussing, or preparing an accident report in conjunction with the é.lleged incident. He also sai(i
that he never hear& of an individual naﬁed Victor Martinez being on site and did not knovx; for
which company he worked. Mr. Linde further testified ,thét he did not feceive any éomplaints about
Force’s work. He noted that he did not recall séeing Férce'léborcrs wearing any type of uniform
bearing an insighia with fhe cdmpany’s name. |

C. Chelsea Dynasty -

Richard Fraglia, the General Managér of the Hotel Chelsea, appeared for a deposition on

N

behalf of Chelsea Dynasty. Mr. Fraglia ac;knowléd'ge_d that at-the time of the incident, there were

two elevators in the subject premises, one intended for use by the tenants, and the freight elevator

which was used by the workers. At his deposition, Mr. Fraglia was presented with the Department

of Buildings records which show a history of complaints and violations involving elevators at the -

premises. He denied having any knowledge of the nature of the complaints. While Mr. Fraglia
ackndwledged that his building engineer ha’d" received -a complaint during the course of the

renovation project, Mr. Fraglia testified that it related to issues regarding the elevator doors

closing, and he was unable to recall if the complaint was ,re;ceiv'ed before or after the plaintiff’s.

accident.

D. Force Services

Victor Anazco, a bricklayer, testified at deposition on behalf of Force Services. According .

to Force’s payroll records the week of the accident, he was the only Victor working for Force at
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the time of the accident; He testified that he vx_ias employed by Force_ Services and worked on the
construction project. Mr. Anazco testified that Remone Morocho was the Force Services foreman,
and he a§signed "t-he Force Services emploslees tasks each.day. It was also Mr. Morocho’s
're.sponsibility to ensnre that the Force Services employees performed their work correctly. While
working at the premises', Mr. Anazco testified thet ile received all of his work ineimctions from
Force Services employees.
' Mr. Arazco:“explieitly testified that he had no i)eréonal knowledge of the plaintiff’s
.accident, and denied having pushed the container that struck' plaintiff, or having been in the
accident location when the incident eccurred. He eaid he did not pus}i Aany containers on the date
of the accident because it was not his job. He teStiﬁed that he is not aware e'f .any accidents
regarding the containeis at'the‘ premises, and that he was never supplied with any tee-shirts or
paraphernalia identifying force. |
TIL Analysisj o
It is ‘well-establlished thai the “function of summary judgment is issue finding, not issue
determination.” Assaf v Ropog Cab Corp., 153 AD2d 520 (1st Dept 1989) (quoting Sillman v
Twentieth Century-Fox F ilm Corp.; 3 NYZG 395,404 [1 95;7]')‘.‘ As shch’, the propenent of a motion
for summary judgment must tender sufﬁcient‘evidence to show the absence of any Inaterial issue
of fact and the right to entitlement to jndgment as a matter of law. Alvarez v Prospect Hospital; 68
NY2d 320 ( 1986); Winegrad v New York Uniyer‘siljy Mediccil Center, 64 NY2d 851 (1985). '
Once a party‘has submitted cernpetenit-provof demonstrating that there is no sui)stance to its
opponent’s claims, the opponent, in turn, is required to “lay bare [its] Iiroof and ceme forward with
“some admissible proof that would require a trial of the material qliestions of fact on which [its]
claims rest.”” Ferber v}Sternde'nt Corp.,.‘S 1 NY2d 782, 783 (1980).Therefore, the party opi)osing a
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motion for summary judgment is en’utled to all favorable inferences that can be drawn frum the
evidence submitted. See Dauman Dzsplays Inc.v Masturzo 168 AD2d 204 (1st Dept 1990) citing
Assaf v Ropog Cab Corp 153 AD2d 520, 521 (lst Dept 1989) Summary Judgment is a drastic
remedy that should not be granted vyhere there is 'any doubt as to the existence of issues of fact.
See Sillman v Tr wentiéth'Century—Fox Film Corp., 3 NY2d 395, 4_04 (1957). -

A. Labor Law § 241 (6) Claims

Chelsea/(iauldweli move for. an -o_rder- granting .‘ them summary judgment dismissing
plaintiff’s Labor Lz;}w § 241 (6) cause of action. Separately,_Force Services also moves for an order
granting it summary judgment dismissing plaintiff’s Labor Law §§ 200 and 241 (6) claims.
Plairltiff oppose.s borh»motions, which are consolidated below for disposition.

For 'plaintrr‘f to-establish liability pursuant. to Labor. Law § 241 (6), a violation of th¢
Industrial Code ‘m\ust be showrl. See é. g Ross v Curtis-Palmer Hydro-Elec. Co., 81 NY2d 494
(1993) (holding rhat Labor Law § 241 (6) imposes ‘a non—deleguble duty upon owners and éenerél
contractors and their agents for Violarion of the statute). To prevail on a claim under fhis section,
plaintiff must demonstrate that his 'o‘r. her injuries were proximately caused by a violatiun of the
Industrial Code provision. See Ares v State, 80 NYZd 959, 960 (1992). Here, plaintiff’s claim under
Labor Lvaw § 241 (65 is based on Viulations of 22 NYCRR § 23-3.2 (¢) and 22 NYCRR § 23-
3.3(e).*

Industrial Code § 23-3.2 (c) provides:- “Barrlcades Demolltlon sites shall be fenced,

barricaded or provrded with sidewalk sheds in comphance w1th this Part (rule).” Industrial Code §

- 23-3.3(e) provides:

4 Plaintiff does not oppose defendants’ motions to the extent ﬁ;gy seeks dismissal of Labor Law § 241 (6) claims based
on violations of other industrial code provisions. Therefore, to the extent plaintiff pursued Labor Law claims premised
on anything other than violations of 12 NYCRR § 23-3.2 (¢) and § 23-3.3 (), such claims are deemed abandoned.
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Methods of operation. Where the demolition of any building or other structure is being performed
by hand, debris, bricks and any other materials shall be removed as follows: (1) By means of chutes
constructed and installed in compliance with this Part (rule); (2) By means of buckets or hoists; or
" (3) Through openings in the floors of the building or other structure in compliance with this section.

Plaintiff argues that under section Industrial Code § 23-3.-2(0) barricades -should have been

erected to keep plalnt1ff and others away from the pathway of the concrete debrls bemg removed.

in the dumpster. Addltlonally, plalntlff argues that pursuant to Industrial Code § 23- 3.3(e) the
concrete debris should have been removed by desrgnated chutes or buckets and h01sts or openmgs
in the floor.

With respect to Industrial Code § 23-3.2(c), this section refersto work sites themselves and

a

the protection necessary for the public; it does not refer to work areas within the site, as-was the

“case here. Contrary to plaintiff’s assertions, this provision does_ not require that an area where a

dumpster is being transported within a bu11d1ng be barrrcaded See Cardenes v One Sl‘ate Street

LLC 68 AD3d 436 (lst Dept 2009) (“thls deﬁnitlon requires that work involve changes to the

structural 1ntegr1ty of bu11d1ng, as’ opposed to more renovation of its 1nterlor ). Accordingly,

Industrial Code § 23-3.2(c) is 1napp11cable to the 1nstant matter, as it does not require -that

‘barricades should have been set up in the type of interior. renovation on which plamtiff was

worklng. :

Likewise, Industrial Code § 23‘-3'.3(e)- does not apply to the facts of this case, as this section

refers to debris being removed from higher levels. The First Department in Freitas v NYCTA, 249

AD2d 1874 (lst Dept 1996) firmly held that this proVision refers to debris being removedfrom

‘height to the ground and does not'apply Where débris on the ground was being collected in a

-

“ wheeled dumpster at ground level. Here plalntlff claims that a Wheeled dumpster bemg pushed by

two Force Servrces employees on the ground level made contact with him. As such Industrial

¢

Code § 23-3:2(c) dOes not apply to these circumstances.
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Accordingiy, as neither Iﬁdustrial Code .§ 23-3.2(‘0) nor Industrial Code § 23-3.3(¢) are
applicable to the case at bar, Chelsea/Cauldwell and Force Services have established their =~
entitlement to judgment as a matter of law dismissing plaintiff’s Labor Law § 241 (6) cause of

~action against them. |
B. Labor Law § 200 ana Common Law Negligénce Claims

Labor Law § 200 'codifﬁes fhe common law .duty of an owner to provide construction
workérs with a éafe place to work. See Comes v New York State Elec. and Gas ‘Corp‘, 82 NY2d
876, 877 (1993). It is well-settled that an owner or general coﬁiractor will not be fo'undlliable under
common law or Labor Law.§ 200 ;Jvhen it has no notice of any daﬁgerous condition which may :
have caused the plaintiff’s injuries, vnorfthe ability 'tb control the activity fhat caused any such
'dangerou_é condition. Seé Russin v Picciano & Son, 54 NY2d 311[1981]; see also Rizzuto v
Wenger Contr. Co., 91 NY2d 343, 352 [1998]; Singletorlz.v Citnalta Constr. Corp.,291 AD2d 393,
394 [2002]. o |
| Labor Law § 200 and common law claims fall under two bcatégories: z‘those arising from
an alleged defect or daﬂgerous condition exiéting‘o:n‘ the premfse's and those arising from the

- manner in which the work was performed.” Cdppab;'dnca v Sk;lnska USA Bldg. Inc., 99 AD3d
139, 133-144 (1s"; Dept 2012). Under the first category, the owner had to have either creatéd the
condition ér have a;:tual or cohs’tfucﬁve notice of it. Id. at 144. Uhd’er the Secénd category, the
owner-or general contractor is liable”i'f ‘.‘it_ actually‘exe:rcised suf)efvisory control over tﬁe injury-
producing WOI‘k.-” Id.

i. ChelSea/Caudwell.Motibn to Dismiss I"lain.tiff’s Labor Law § 200 Claim .
Chelsga Dynasty and CauldWéll arg‘,uel that the evidence is uncontroverted that ;;laintiff

received work instruction only from his employer, Willowfield, while working at the subject
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locétion. They further maintain thaf neither ChéISea nor Cauldwell supervis’e‘d or controlled (;;
directéd the plaintiff’s work. Mofeover, Chelsea and CauldWell a_sseﬁ_ that there is no evidence that
they were on noticie of any mis-leveling issue with the freight elevator at or around the time of the
'incivden.t. In fact, Chris Hargrove of Céuidwell and Richard Fraglia of Chelsea both denied any
knowledge as to any claim of mistlevelir;g in the elevator prior to the plaintiff’s incident. Further,
Michaeei Linde, Cauldwell’s project manager, testified fhat he did not recall seeing, discussing, or
preparing an accident report in conjunction with the élleged incidént, which was Cauldweli’s
custom and praétiée to gener‘ate.iﬁ the event that someone Was injured on the job.

In opposition, plaintiff argues that Chelsea and Cau.ldwevll are liable for plaintiff"_s injuries
becéuse they pérmitted wd_rk to be conducted wivthout.appr,o»priate. safety measures, such as é
barricade or ﬂagman, and with a mis-leveied elevator. Speéiﬁcally, p.laintiff claims that the two |
Force Services wo_rkers,who were wbrking on the jobsité fOrl which Chelsea and Cauldwell were
responsible. lost control of the dumpster because they had vto push it harder to get the dumpster
over the height differentiél betweén £h§ elevator floor and the hallway floor. ' Plaintiff’s
unequivocal testimony was fhat a. Force Seryices wprkér named Victor pushed a dumpster into |

_him, causing harm.. Plaintiff argues'that_Chélsea aﬁd Cauldwell, .és owner and general contrac'tor,
respectively, had actual and/or const;uctive knowledge of the elevator defects through .-v'ariQus
New York City Department of Building (DOB) vi(~)1.ati:‘ons that refer to the elevators in the -
prerrﬁses. Force Services j.oin;s in opposition to Chéi;ea Dynasty énd Cauldwell’s motion, arguing,
in sﬁm and substance, that questions of fact exist regarding whether Chelsea Dynasty or Cauldwell
had actual or constructive notice of the alleged mis-leveling of the fréi'ght elevator and what degreer

of control they exercised over the jobsite.

154352/2016 CIRU, FELIX vs. CHELSEA DYNASTY, LLC C Page 16 of 16
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It is axiomatie that for liability under Labor Lawv§ 200-to attach to an ow'ner or a general
contractor due to the “means and methods” of the plamtiff’s work, the owner or general contractor
must have directed or controlled the plalntlffs Work O’Sullivan v IDI Constr. Co. Inc., 3 NY2d
805 (2006). First, it is uncontroverted that plaintiff received work instruction from only h1s
employer, Willowﬁeld,‘while Work_irig at the subject location. It is plaintiff’s position that his‘
accident arose“ from the work of Force employees. However, _Victor Anazeo, a Force Services
bricklayer, testified at his deposition that he received all of his instructions from Force Services
employees. Further, none of the parties assert that the workers pushing the cart were employed by
either Chelsea or Cauldwell.“ As ne.ithber.Chelsea nor Cauldwell actilally exercised supervisory
control over the injury-producing Work, they cannot be held liable for the manner in vvhich the
work was perforr'nedi Cappabianca v Skanska USA Blrig. Inc., '9'9 .AD3d 139, 133-144 (1st Dept
2012). |

' Alternaﬁvely, for liability to attach to Chelsea and Cauldwell for an alleged defect_ or
dahgerous premises condition; such as the mis-lev’eling of the elevator, plaintiff must demonstrate
that the owner or general contractor either created the condition or was on notice of thealleged '
condition lS'eé Espinoza v Azure Holding I L.P., 58 AD3d (1st Dept. 2008). At their deposifions |
Chris Hargrove (Cauldwell) Micheal Linde (Cauldwell) and Richard Fraglia (Chelsea) all denled
any knowledge of mis-leveling of the elevator prior to-the plaintiff’s incident. Although plarntiff
cites to DOB vrolatrons that refer to the elevators in the pr_emrses, none of these violations refer to
any issue of mis-leveling with the elevator involved in the subject incident. |

As such, Chelsea and Cauldwell have met their prima facie burden in demonstrating that
they are erititled to dismissal of plaintiff’s Labor'LaW_ § 200 claims,‘_ as they neither supervised the

work causing the incident nor had notice of the alleged defective condition, and neither plaintiff
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nor Force Services have submitted contrary e\}idenpe in admissible form that_ raises material
quesfions of fact.
i Forc_e Services’ Motion to Dismiss.Plaintiff’ls Labor Law § 200 Claim
Force Services also moves for summary judgment seeking dismissal of Labor Law § 2QO
claim against it. As a threshéld.m’atter, it argues that, as a subcohtrac_tor, it is not fésponsible for
providing a safe worksite under Labor Law § 200. Moreover, Force argues. that it did not exercise
the requisite supervisory authority over the (_:onditions at the jobsite that would attach Labor Law
liability onto it. In part_icglar, Force maintains that it did not supervise Willowfield Workers,
including plaintiff. iForce also emphasizeé that it did not ére_ate a dangerous condition on the'site,
as the only Victor it employed ét the time of the acéident, Victor Anazco, disqlaimed any
knowledge of_the incident. .

Chelsea/-Cauldwe_ll argues th;clt it is irrelevant whether Force superyised or directed where |
~ Willowfield workers were to be deployed or what .’fasks they were to complete. Rather, the critical
| inquiry is Whe‘ther’ they supervised the Force Workers who “allegedly causéd the accident.

Chelsea/ Caulciwell point out that Victor Amazco testified that Force Service workers reccived.all
of their instructions from Force’s foreman, and that Force Services controlled the means and
methbds of its wovrk.‘ |

Force Services misconstrues its responsibilities under the Labor Law. Courts have held
that, “[t]he label g'iven a defendant, Whgtlfer ‘Construction manager’ or ‘general contractor,’ is not
determinative [inasmuch és] the core inquiry is whetherA the défendant had the ‘authority ;m
éupervise or control the activity bringing about the injury so as to‘enz;.ble it to avoid or coﬁect the
unsafe condltlon”’ Stzegman v Barden & Robeson Corp 162 AD3d 1694, 1697 (4th Dept 2018);

see also Andrade v Triborough Bridge & Tunnel Auth 35 AD3d 256, 257 (lst Dept 2006).
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Accordingly, Force Services may be liable under Labor Law § 200 a.s a subcontraetor i it'exercised
supervisory contro?of the work that brought about plaintift’ s injury.

It is further irrelevant that Force Services disclaims that it had any control over
Willowfield’s workers. Rather, plaintiff claims that the actions of the Force workers who pushed
the cart were what caused his injur};. Vietor Anaéco’s testirnony makes clear that he received all
of his instructions from Force Services, ineluding the Inanner and means of performing the work
(ie. usmg a steel dumpster and the freight elevator) However there is a material questlon of fact
asto who was pushing the cart when it struck plalntiff glven that plaintiff testified at hlS deposition
that the accident 1nvolved a “Victor Martmez,"’ but Force Services alleges that it had no employee
at that site by the name of Victor Martinez, and that its only employee of a similar name on site,
Victor Anazco, denied being anywhere near the accident or having any knowledge of it.

» The Court is presented with thé conflicting te'stimony of plaintiff, who maintains that he
was hit by a Force Services cart being aggressively pushed by two Force Services employees, one
-of whom was named Victor, and that of Mr. Anaz‘co, the only “Victor” working for Force Services,
who states that he was not involved in the accident. As such, a question of material fact exists as
to who pushed the cart into plaintiff. In fact, there is an issue' as to whether Force Services needed

' supervrsory control or notice of the condition at all as the parties’ deposmon testimony does not
conclusively demonstrate that Force Serv1ces workers did not cause the a001dent Thus Force
Services moti.on for summary judgment dismissing plaintift’s Labor Law § 200 claims is -'denied.

C. Motions to Dismiss Cross_-Cl;im‘s

" Cauldwell asserts »cross-claims against Force for contribution, common - law

indemniﬁcation, and contractual indernniﬁcation. Chelsea Dynasty asserts cross-claims against

Force for common law indemnity, contribution, contractual indemnification, and breach of
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contract for failureT to prdcure insurance;_ Force moves for sﬁmméry judgnﬁerit to- dismiss

d.efendants‘cross-claims for indemnification and contribution against'it. Plaintiff takesAno position

as to deféndan‘;s’ .cross-claims. |

i. ‘ Common Law Indémniﬁcation and Confribution’

| To establivsh a claim for common-law indemnification, the one seeking indemnity must

prove “.. .no'; only that the propésed ‘indemnitor'.s-_negligence contributed to the causatién of vthe

aéciderit, but also that the party seekiﬁg indemnity was free from negligence.” Se.e Martins v Little
40 Worth Assoc., Inc., 72 AD3d 483, 484 (1st Dept 20 1-0), (citation omitted). Similarly,

contribution is oniy available where tortfeasors combine to cause ah'injury. Godoy v Alabaster of |

Miarhi, 302 AD2d 57 (2d Dept 2003), lv dismissed 100 NY2d 614 (2003) (citatioﬁs omitted)

No ﬁndlng has yet been 'made as to whether Force Services caused or contributed to the
causation of plalntlff’ s acmdent Slmllarly, no determination. has been made as to whether Force
Services was free from negligence. Therefore, both Force Serv1ces and Chelsea/Caﬁldwell S
motions for sﬁmmary judgment to dismiss the c:oschlaimé égainst them for common-law
indemnification and contribution are prematﬁré, as there are issues of fact as to any negligence on

* the part of Force Sefyices that must first be resolved. |
ii. | "Contractulal Indemnification

It is well-established that a party cannot be indemnified for their own fvnre'g‘ligence, and
contractua;l indemnification clauses are to be enforced only when the intention to indemnify can -
be clearly implied kfrom the language andplur}.;;ose of the entire_agre_ement, and the surrounding

' facts and; circumstances.” See Masciotta v Mofse Diesel jnt 1, Inc.,303 AD3d 309 (.1 st Dept 20‘0,3)’.
citing Drzewinski v Atlantic chjj’old & Lédder Co., 70 NY2d 774 (1987); see also Campos v. 68
E. 86th St. Ow;qer§ Corp., 117 AD2_d- 593 (1st Dept 2014).
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Cauldwell and Foree are no‘_t in privity of contract; ,Force‘we's retained directly by Chelsea
Dynasty pursuant to the trade contract, while Cauldwell was separately retai‘ned by Chelsea
Dynasty to act as construction manager. As such, Cauldw‘ell. is not entitled to contracfgal
indemniﬁeatioﬁ, and its cross-claims for 'same are dismissed.

Tuming to the agreement, the trade coﬁtract between Force and Che]'sea contains an
indemnification provision stating that Force shall defend, indemnify, and hold harmless Chelsea
Dynasty and Cauldwell from and Aagainstl liability that 'l.arises out of Force’s work but only‘to the
extent related to the negligent or wrongful acts of Force. See NYSCEF doc. no. 75, at 13,921.1.
_Again, as no ﬁnding has been made as to Force Services’ negligence, issues of fact preclude
dismissal of Chelsea’s cross—claims. for contractual indemnification.

iii. Breach of Contracf for Failure to Procure Insurance-

Finally, Chelsea .Dynasty asserts an additional cross;cléim against Force Services‘ for
Breach of contract for failure to procure insurance. Section 23.1 of the trade contract requires Force
Services to procure and ‘r.nai.ntain iﬁsurance coivera-g.e naming Chelsea Dynasty and Cauldwell as
adciitional insureds. While counsel for Force Services has annexed copies of ifs Commercial
General Li’ability and Excess pblieies, she has failed to a@ex anytlhing demonstrating that Chelsea A
Dynasty and Cauldwell are named addition_al insureds on these pelic_ies, satisfying Force Services
contractual ebligations. Accofdingly, these crOssc}aims must stand.

IV.  Conclusion |
Accordingly, it is hereby
. ORDERED that the rhetioﬁ for summary jﬁdgment of de_fendants Chelsea Dynasty and

Cauldwell dismissing plaintiff’s Labor Law claims against them is granted; and it is further -
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ORDERED that the motion for summary judgrhent of defendants Chels_ea.Dynasty and '
Cauldwell dismissing the cross-claims of Fbr‘ce Services is denied; and it is further
ORDERED fhat the hﬂotion Ifo.r summary judgment of defendant Force Services dismissing
plaintiff’s claims againsf it is denied; and it is further - |
| ORDERED that thel motionv for summary j‘.udgmenf of defendants Force Services
dismissing the cross-claims of Chelséa/Cauldwell. denied; and it is further
ORDERED that any relief not expressly addressed has nonetheless been considered and is

hereby denied.

-

The foregoing constitutes the Order and Decision of the Court.
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